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THE LIMITED’ LIABILITY OF SHIP-OWNERS FOR MAS- 
TER’S FAULTS. - 


The limitation of the ship-owner’s liability for the acts of per- 
sons employed on the vessel is of comparatively recent adoption. 
The Roman law made no distinction between landed and maritime 
proprietary responsibilities. In either case, the liability was co- 
extensive with the damage and required full compensation irre- 
spective of the relative value of the property or instrument 
occasioning the injury. 

It is difficult to ascertain the time when the interests of com- 
merce first led to an exception fo this rule. The earlier medieval 
maritime codes are silent on the point. No change of the old 
law is found in the Laws of the City of Trani, dating-from 1063, 
. or in the Laws of Oleron, of the century following. Traces of 
. departure from the doctrine of entire accountability, by with- 

drawing landed property from the hazards of the sea, appear, 
however, in the Valencian Regulations, which were issued between 
the years 1336 and 1343 by Peter IV. of Arragon, for the guid- 
ance of the consular court at Valencia. Chapter XXXIV. of 
these laws! declares that the part owners are not personally 
answerable for loans negotiated by the master ‘‘ as said master 
had no power to bind the household goods (/os bens de la casa), 
_of the part-owners, unless he had from them a power of attorney 
or other full power.”’ 


1 Black Book Admiralty, Vol. IV., p. 487. 
VOL. IV—N. 8. i! 
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The Consulate of the Sea, dating from the fourteenth century, 
contains like provisions. It states that for damages each part 
owner responds through his interest in the vessel and that the ship 
pays all,! that for goods laden on deck,’ and maritime loans,’ the 
owners are not liable beyond their interest in the vessel. 

The Swedish Stadtzlagh, officially promulgated in 1618, but 
probably formed much earlier, provided that if the owners should 
give up the ship and its appurtenances nothing more could be 
demanded from them unless they had been specially bound. In 
1624 Grotius wrote® that it had long been settled in Holland 
that the owner was liable for the master’s acts only to the value 
of the ship and the goods which are in it. 

In 1647 Cleirac speaks * of the owners of vessels in river navi- 
gation freeing themselves from liability to merchants by ceding 
their vessel when shipwrecked without their fault and in their 
absence. 

The above texts, for the most part, refer to the master’s agree- 
ments. Hence, it has been claimed that the whole theory of 
reduction of the ship-owner’s liability had its source in the law of 
contracts. It is said to be derived from that special contract 
which arose in the Middle Ages by which a capitalist risked la 
specific sum in the hands of an active managing agent, without 
incurring any liability beyond the amount so intrusted to the 
enterprise. This agreement, called commande, is the origin of our 
limited partnerships. Judge Ware adopted this hypothesis in a 
historical view of the subject,’ which has been generally followed 
in the United States. 

This theory obviously does not account for the limited liability 
for the master’s torts. The owner was always answerable for 
those wrongful acts of the master which occur in the sphere of 


1 2 Pardessus Lois Marit., ch. 27, p. 78. 

2 2 Pardessus Lois Marit., ch. 186, p. 
155. 
’ 2 Pardessus Lois Marit., ch. 194, p. 
226. Loans of necessity, however, seem to 
create a liability, from which the owner 
was not exonerated by the loss of the 
vessel. See Pardessus, note to text. 

* 8 Pardessus Lois Marit., ch. 16, p. 
159. 


5 War and Peace, Book 2, ch. 11, sect. 
18. The words navis et eorum que in 
navi sunt are understood to mean only 
the freight. Boulay-Paty Droit Maritime, 
tit. 3, sect. 1, p. 276. 

® Us and Coutumes de la Mer. Navig. 
des fleuves et Rivitres, Art. 15, ed. 1671, 
p- 502, 

7 The Rebecca, Ware, 188. 
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his employment. The owner’s liability for master’s torts is 
unqualifiedly asserted by Roccus.’ Casaregis, writing a century 
later, expresses the curious opinion? that if the owner‘has chosen 
a captain of known competence and honesty, he is not answer- 
able for his tort, which is deemed a fortuitous accident. This 
view is not followed.* Indeed, the French courts regard the mas- 
ter’s ill treatment of the crew,’ even to the point of shooting a 
seaman on the ship,’ as coming within the responsibility of the 
owner. The English law does not go to this extent.?. Nor does 
the Spanish,* which, perhaps, exempts the owner from responsi- 
bility for collision caused by master’s fault.* 

Considering the magnitude of the liability growing out of the 
master’s torts, it is clear that an explanation of the development 
of the practice of reducing the liability of ship-owners, which is 
inapplicable to liability ex delicto, fails to meet the most essential 
requirement of the problem. Undoubtedly, the origin of the 
limitation of ship-owner’s liability is found in that spirit of decen- 
tralization of business activity, by which, as capital more and 
more diverges from the personal control of one owner, he is 
permitted to specialize and isolate his risks to distinct enter- 
prises.” Ship-owners are indulged with a protection beyond 
other proprietors in this: that if landed capitalists would avoid 


que durante la navegacion cometan el 
capitan y tripulacion, which apparently 


1 De Navibus et Naulo, not. 11. 
2 Disc, CXV. 


3 «Quo casu delictum ministri consid- 
eretur tanquam casus fortuitus.” 

* Valin Com. Ordon. Marit., Vol. 1. p. 
569; Norwegian Shipping Act of 1860, 
(Art. 65), Com. Codes of Belgium (Art. 
216), Italy (Art. 311), Holland (Art. 321), 
Turkey (Art. 30), Argentine Republic 
(Art. 1034), Russia (Art. 648). 

5 Dict. de Droit Com. par DeCouder 
ed. 1877, Vol. L, p. 405. 

6 Sirey 74, 2, 199; Dalloz 74, 2, 190. 

7 The Druid, 1 Wm. Rob. 391. 

8 Cédigo de Comercio, Art. 624, which 
is reproduced in Portuguese Com. Code, 
Art, 1347. 

® This depends on the construction of 
Art. 624. It is there stated that the 
owner is not responsible for los excessos 


means no more than, that the owner's 
liability does not extend to master’s acts 
outside of the scope of his employment. 
See Desjardins Traité du Droit Com. 
Maritime, Vol. II, note 266 (Paris, 1880), 
and Ehrenberg’s Beschrankte Haftung des 
Schuldners nach See und Handelsrecht, 
218 (Jena, 1880), who both adopt this 
interpretation, However, in an action 
in personam against Spanish ship-owners 
for collision with English vessel, they 
pleaded that by the Spanish law they were 
not liable. This was demurred to by 
plaintiff. The Leon, L. R. 6 P. D. 148 
(1881). 

10 Ehrenberg’s Beschrinkte Haftung, 
23. 
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compromising their entire fortune in a given enterprise, they 
must form an artificial person, in whose name and on whose be- 
half the business is conducted, and to whose corporate action 
all control of its functions is delegated ;! or if special limited un- 
incorporated associations are allowed, the safeguard for the indi- 
vidual, as such, is obtained by a corresponding surrender of con- 
trol over the enterprise. The subordination of the investor in 
both cases is stringently enforced as a condition of whatever 
security is accorded.. 

By modern maritime law, however, the ship-owner has the full 
beneficial right of individual ownership, but at the same time is 
relieved from resulting responsibilities. He may not only sep- 
arate his landed property from the risks of the sea, but he can 
make each vessel, even each voyage of the same vessel, an iso- 
lated adventure. 

Almost every commercial State now practices, to a greater or 
less extent, a diminution of the plenary liability of ship-owners. 
The responsibility of the owner for his own acts,’ including want 
of care in choosing a master, remains in full force.’ Liability for 
acts beyond the individual control of the owner is qualified or 
minimized with differences varying according to professedly 
economic grounds, but which are, for the most part, purely arbi- 
trary. The proneness of such statutory interference between 
debtor and creditor to descend to mere favoritism toward a 
special interest, is well stated by Ehrenberg, in his treatise already 


) Certain Continental authors, indeed, alty, will render him personally liable. 


call the ship and freight a judicial person. 
Dussaud de la Proprieté des Navires, 
Paris, 1877, has a division devoted to 
“Du Navire consideré comme personne 
civile.” A later author speaks of a ship 
as “une personne vivante en quelque 
sort.”” Cours de Droit Maritime, par M. 
Cresp, annoté par Laurin, Vol. L., p. 59, 
note 9. A German author has also as- 
sented to this legal personification. Das 
Deutsche Seerecht, von W. Lewis, Vol. 
IL, p. 2, (Leipsic, 1878). But this is not 
generally accepted. Ehrenberg’s Be- 
schrankte Haftung, 447. 

2 Any act of the owner having a trace- 
able causative connection with the casu- 


Ehrenberg, 216. An owner had entrusted 
a letter to the master to be delivered. 
Partly on this account the vessel deviated 
and was wrecked. The French Court of 
Cassation held the owner to his personal 
liability. Journal du Palais, 1878, p. 651. 
The court at Algiers also refused to allow 
an owner to free himself who had lost his 
vessel by contraband trade leading to 
confiscation. La France Judiciare, 1880, 
2d partie, p. 150. 

3 Culpa in eligendo is applicable to 
choice of a master or engineer or other em- 
ployee selected by the owner. Ehrenberg, 
289. Schneider's Seerechtliche Fragen, 
15 (Berlin, 1879). 
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cited. Discussing the legislative grounds of limited liability, 
and the difficulty of assigning satisfactory reasons for their sup- 
port, he continues : — 

‘‘And we must hence admit that in many cases these reasons 
are by no means forcible, or such as present the rule of limited 
liability as a natural precept of justice (ein natiirlisches Gebot 
der Gerechtigkeit) more or less observed in all times and all 
countries, nor even such as would prescribe the rule of limited, 
liability under entirely similar economic and social conditions. 

‘*It was often not a demand of justice, but rather a measure 
of equity (eine Forderung der Billigkeit) that, under certain cir- 
cumstances, produced the alleviation of the debtor’s responsi- 
bility — not, indeed, that equity which conforms strict law to the 
merits of substantial right — which is entirely subservient to jus- 
tice in the highest sense ; but instead that other, which is not alto- 
gether removed from arbitrary caprice, and loves to reckon on 
economic factors when often equally important factors are con- 
fronted on the other side. Hence, we actually see to-day that 
under entirely similar conditions, the limitation of liability of 
the debtor in certain cases is acknowledged in one country, and 
in another country denied. We see in modern codification the 
universal legal principle which leaves the debtor in unlimited 
responsibility, ever anew in conflict with the assumed equitable 
consideration which would mitigate the debtor’s responsibility, 
and which pretends by such slight means to attain great economic 
results, such as the advancement of shipping and commerce.”’! 

Again, in speaking of the diversity observable in the laws, not 
only of different countries but in the system of a single nation, 
he says it is only by separately detailing each case for the appli- 


cation of limited liability, and the special rule adopted that it will 
be possible : — 


‘*To afford the reader a survey over the chaotic condition of 
the law now prevalent’? (dem Leser einen Ueberblick iiber das 
Chaos des herrschenden Rechtszustandes zu gewihren). ? 

Widely diverse as the results of different legislation lead, they, 
for the most part, employ one or more of the three following 
methods of alleviating the ship-owner’s burdens : — 

1. Allowing personal responsibility to cease by the ship- 


p. 20. p. 82. 
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owner taking an affirmative step separating his individual prop- 
erty from the sea venture. 

2. The creation of such a separation ab initio as to certain 
classes of liability. 

3. A continuing personal liability, measured by some standard, 
independent of the amount of damages claimable. 

These different schemes are not worked out in entire inde- 
pendence. The third often is subsidiary to the other two, asa 
penalty or alternative, when the conditions of the former are not 
observed. In this way a single State may allow all three 
methods to coexist. The first, is the plan of abandonment or 
surrender of the vessel and appurtenances. Of this the French 
system is an exponent. The liability here depends, for any 
diminution, on the express act of the ship-owner. If he remains 
passive, makes no abandon, his entire property will be subjected 
to the action growing out of the sea venture.' If the ship-owner 
exercises the right, the claimant of damages is remitted, for his 
sole satisfaction, to the abandoned subject-matter, —i.e., the 
vessel and freight, in whatever condition they may be.? The 
vessel and freight are not a limitation of liability, but become a 
specific satisfaction, and operate to substitute a liability ir rem 
for one personal and unlimited * Undoubtedly this is the oldest 
systematized statutory method of exonerating the ship-owner. 
It is borrowed from the noxe deditio of the Roman law,* whereby 
the owner of a slave, or inanimate object, which had occasioned 
damage, could free himself from proprietary liability by giving 
up to the injured party the chattel which occasioned the wrong.® 
Perhaps, in its origin, it was an expiatory act to placate threat- 
ened vengeance.’ It soon grew to look more to the advantage 
of the defendant than to the feelings of the plaintiff. 

Two questions naturally present themselves in considering this 
system. One is the nature and form of the act of surrender, 


' Boulay-Paty, Droit Com. Marit. * Holmes, The Common Law, p. 30; 
Vol. L, p. 2865. Wyss Die Haftung fiir fremde culpap Zu- 
? Bedarride, Droit Com. Marit., Vol. rich, 1867, p.30. Ehrenberg, Beschriinkte 
L., sect. 897, 3°; DeCouder, Dict.de Droit Haftung, 14. 
Com. Art Amateur, No. 87. 5 See F. von Holtzendorf’s Rechtslex- 
* Code de Com, annoté, Dalloz, ed. ikon Noreklage. 
1877, Art. 216, note 87. 6 Holmes, The Common Law, 8, 10. 
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including its effect on the title of the vessel; the other, the 
matter of limitation of time, if any, within which the privilege 
may be exercised. 

As to the first question, the act resembles the system of bank- 
ruptcy or insolvency.!| The act of avoiding future liability by 
an abandon of specific property, is familiar to French jurists. 
In that way a purchaser or remote holder of hypothecated 
property can save himself from being held personally to the 
creditor ;? an heir renounces the succession to escape its bur- 
dens,® and a part owner of a party-wall rids himself of liability 
to contribute to repair the easement. These, however, are rather 
to rebut any inference of assuming or consenting to an obliga- 
tion, not as remedies to remove a personal liability which already 
has attached. The ship-owner’s abandon is not precautionary. 
It is, in effect, a cancellation of pre-existing liabilities. When 
the consequences of a collision were to be removed, the ship- 
owner had at first to bring himself strictly within the nozal 
principle of the civil law. Thus, in 1698, a Dutch authority 


writes, concerning collisions:* ‘*At this day, the owners may 


be freed by giving up, as a nowal, the whole ship.’’ The deriva- 
tion of the ship-owner’s abandon from the nowxal surrender of 
the civil law is recognized by the French courts of the present 
day. But ,they have quite departed from early principle, on 
which the statute was founded, requiring a cession of the whole 
title.’ The sliding scale, which seems to apply to everything 
relating to ship-owners, has attenuated the original cession to a 
mere renunciation or withdrawal of defendant’s ownership, not 


1 “Du méme genre enfin que celui du 
debiteur qui fait cession.”” Boulay-Paty, 
Vol. L, p. 295, 

2 Code Civ., sect. 2168. 

8 Code Civ., sects. 784, 802. 

* Code Civ., sect. 699. 

5 Johannes Voetus Com. ad Pand., 
lib. 14, 1, 7: “*Ut hodie liberari possint 
navem totam noxw dando.’’ In case of 
contracts of master, it sufficed if each 
owner ceded to creditors “totam partem 
suam totumque jus quod in navi ejusque 
apparatu habent.” Lib. 14, 1, 5. 

“Attendu que 1’ abandon nozral au- 


torisé par la loi, ne suppose pas que 
la chose que doit en étre 1’ objet, ait con- 
tinué a exister aprés 1’ évenement qui a 
caus? le dommage.”” May 24, 1862, Dal- 
loz, 62, 2,175, The court at Algiers, in 
1880, speak also in their decision of 
“1’abandon noxal.” La France Judi- 
ciare, 1880, 2 partie, p. 150. 

7 Pardessus laid it down: “En effet 
l’abandon est un translation de pro- 
prieté, une dation en payement.”’ Cours 
de Droit Com., Part IV., Tit. IL, ch. 
8, sect. 11. 
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amounting to a conveyance. The separation between landed 
and maritime property originating the damage is indeed effected. 
But it is wholly in the direction of removing the responsible 
ownership, not in conferring any new title on the creditor. As 
it is tersely said: **Z’ abandon est libératoire et non translatif.”’! 
The res is actually left derelict, or even in the possession of third 
parties beyond the reach of the creditor. An instance of this 
illusory abandonment degenerated to an empty ceremony, occurs ~ 
in a French decision in 1832.? A ship-owner had suffered his 
vessel to be condemned and sold without making any defence. 
Thereafter he was sued by another creditor on a claim arising 
from same vessel. The ship sold, and a judicial title conclusive 
against all the world obtained by the buyer, what has the 
defendant remaining in the vessel to'abandon? Yet he makes 
the formal abandon of what he has ceased to own. ‘* Such an 
abandon is a jest, a veritable mockery,’’® said plaintiff's counsel. 
But it was held good. Jacobsen gives a similar case.* The 
Commercial Code of Chili, adopted in 1867, expressly provides 


that the abandon does not pass the title.® 


In Spain, no one not 


then owner can abandon, and the act is defined as an aliena- 


tion.® 


Ehrenberg deduces the same rule as the law of a majority 


of the codes adopting the abandon system.’ The French stat- 


? Desjardins, Traite de Droit Marit., 
Vol IL, p. 108. Bedarride says an aban- 
don is “jamais translatif de proprieté.” 
Droit Com. Marit., Vol. L, sect. 291. 
Boulay-Paty, in his Droit Com. Marit., 
Vol. L, p. 293 (see Lyon-Caen, in Revue 
Critique de Lég., 1880, p. 752), says: 
“L’abandon n’est qu’une renonciation a 
la proprieté de la chose pour n’étre pas 
ténu des dettes qui lagrévent et non pour 
en transmettre la proprieté & d’autres.” 

2 January 25, 1832, Dalloz, IL, 193. 

* “Un tel abandon serait verituble- 
ment un jeu, une derision.”” Where, how- 
ever, a vessel was confiscated for defraud- 
ing the Spanish revenue by contraband 
dealing in tobacco, it was held that the 
owner’s act, in subjecting the vessel to 
that risk, had deprived him of the right 
of abandon as against one of the crew 
who was injured by the negligence of the 


master. Algiers, February 9, 1880, La 
France Judiciare, 1880, 2d Partie, p. 150. 

4 Jacobsen’s Sea Laws, Frick’s Trans., 
46, 47. 

5 Codigo de Comercio de Republic 
Chile, Art. 886: ‘‘ El abandano no trans- 
fiere la propriedad de la nave.” 

6 «Fl abandano est una enajenacion, y, 
por lo tanto el que como el naviero no 
puede enajenar la nave por no sue duefio, 
es claro que tampoco podra abandon- 
arla.”” Codigo de Comercio, par De 
la Serna & Reus y Garcia, note to Art. 
622, p. 260. Madrid, 1878. 

7 «Bei Ansiibung des abandons durch 
den Schuldner wird der Gliubiger Eigen- 
thiimer des Sondergutes, d. hb. alle Theile 
desselben gehen durch Singularsucces- 
sion bez Cession mit einem Male auf ihn 
iiber; er mag das Sondergut nun behal- 
ten oder veriiussern,’’ etc. — Ehrenberg’s 
Beschriinkte Haftung, 15. 


| 
if 
| 
i 
| 
| | 
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utes prescribed no formalities for the abandon. Emerigon says 
it may be made in any manner.'' The French courts allowed it 
to be made before a notary, or by an official notice by an officer, 
or embodied in the pleadings, on the merits.? Indeed, it was 
decided by the Tribunal of Commerce at Nantes, on August 30, 
1862, that the abandon could be made by correspondence.* The 
Code of Holland‘ requires a notarial act, and that of Chili® also 
provides for a public act ngtified to the creditors. 

Another point, in which the modern French law departs from 
the earlier rule of limited liability, is in permitting a part owner 
to abandon his separate interest in the ship. Instead of the totam 
navem, of which Voet wrote, the creditor may have to content 
himself with but a fractional interest of a single defendant who 
chooses to take that course. This is put on the ground that other- 
wise one owner might be ruined by the obstinacy of his asso- 
ciates.6 One running and navigating a ship, armateur, who is not 
owner, cannot abandon the vessel, according to a late ruling of 
the French Court of Cassation.’ 

The second question as to the limitation of time has also 


resolved itself wholly in the ship-owner’s favor. 
time, exactly three days was given to the owner in which to 
abandon.’ They counted from the time the owner had notice of 


In Cleirac’s 


the disaster. Evidently such a stringent limitation would often 
work hardship. The French Ordinance of 1681 left the ques- 
tion of time open. Emerigon, whose view was frequently on the 
side of the defending ship-owner, early held the abandon allowa- 
ble at any stage of the case.? This is followed by modern French 
courts,” who permit the abandon to be made for the first time on 
appeal." Emerigon speaks of final judgments rendered nisi, — 
an election to the debtor to abandon within two months being pro- 


1 Contracts 4 la Grosse, Art. 6. ch. 4, 8 Cleirac’s Us and Coutumes de la Mer, 
sect. 11, 503. 


2 Dalloz, 57, 1, 189. 

3 Desjardin’s Traité de Com. Marit., 
Vol. IL, p. 97. Paris, 1881. 

* Art. 821. 

5 Art. 888. 

® Bedarride, 1,293. Desjardins, 2, 87. 

7 Dalloz, 78, 1: 193. 


® Contrats 4 la Grosse, art. 6, ch. 4, 
sect, 2. 

© Cresp-Laurin, 1, p. 636. 

" Desjardins, 2, 98. In that case the 
defendant does not escape prior costs of 
the action. Desjardins los. cit. referring 
to decision of Tribunal Civil de Marseille, 
April 8, 1870. 
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vided for therein.’ The recent cases allow the abandon until the 
right is waived or renounced. A voluntary sale, intentional dim- 
inution of the vessel’s value, or engaging it in a new voyage, 
constitute such a waiver.?, A modern French author even advo- 
cates allowing an abandon without these moderate restrictions.® 

Such is an outline of the system. Departing, on plausible 
grounds, from the strict principles of obligations, its unmistak- 
able tendency to legal aberration is*apparent from the results 
already reached in France. The distinctively French outgrowth 
of the system must not be erroneously deemed to represent other 
countries, and least of all, the general maritime law. When the 
example of England and the United States was cited to dissuade 
the French legislators from relieving the ship-owner from all acts 
of the master as was done in 1841, the answer was significant. 
M. Gonse says: ** To those considerations it was replied that a 
certain protection was necessary to the more timid and less adven- 
turous character of our (the French) merchants ; that each nation 
had special tendencies and a particular genius which prudent legis- 
tors should take account of.’’* That encouragement and protec- 
tion has evidently gone too far. This is becoming apparent to 
the French jurists,’ as it has long been recognized by outsiders.® 


1 Contrats 4 laGrosse. Hall’s Trans., 
Baltimore, 1811, p. 113. 

* Cresp-Laurin, 1, 636, 637. Bedar- 
ride’s Droit Com. Marit. IL, sects. 290, 
291, 298. Cairmont Dict. de Droit Marit., 
tit. Abandon, sect. 93. 

8 DeCourcy’s Questions Maritimes, IL, 
192, 175. Paris, 1879. See decision of 
Amsterdam Court, Journal du Droit In- 
tern, privé Vol. XI, p. 146. 

* Effets de 1’Abandon du Navire, 9. 
Paris, 1872. 

5 A modern author and judge closes 
a review of the French system with the 
following: ‘We have tried to demon- 
strate that the actual legislation in the 
matter is defective; we demand that the 
responsibility which may be i d 


rules conformable to equity and accord- 
ing to reason.” De la responsibilité des 
Propriétaries de Navires. Par M. A, 
Regnault, judge au Tribunal Civile de la 
Rochelle. Revue Critique de Lég., 1876, 
p- 652. A decision in 1875, by a Mar- 
seilles court, which allowed an abandon 
to discharge obligations contracted after 
the sale of the vessel, is severely criti- 
cised by Desjardins; Traité, 2: 100. 

6 Ehrenberg does not hesitate to call 
this tendency a delusion accompanying 
the rapid decline of French shipping: 
“So giebt man sich in Frankreich seit 
Jahren dem Wahne hin, der in rapidem 
Riickgange befindlichen nationalen Rhed- 
erei durch Erleichterun gder Pflichten des 
Rheders aufhelfen zu kénnen.” Be- 


r 


civilly on ship-owners, may be in the 
general interest regulated by precise 


schriinkte Haftung, p. 20, note. 


| 
| 
| | 
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The abandon system of relieving the ship-owner’s liability pre- 
vails extensively, both in the European and American States. 

The second method is sometimes called the executions system.? 
The operative facts under this system are not very divergent from 
the first. The underlying principle of relief for consequences of 
master’s acts is the same. No express act of the ship-owner is 
required to avail himself of this immunity to his individual prop- 
erty. It is separated from his ship property as to certain risks 
ab initio. Process issues only against the ship and freight, unless 
the owner has departed from his ordinary position by interfering 
individually in the matter. In that case his personal liability is 
superadded as a second resort by the creditor. This method of 
treating the ship and freight as an integral property, having 
liabilities independent of its owner, is derived from the Latin 
peculium 

The German commercial code has carried out this system to 
much detail. Ship and freight only are liable for all torts of 
master and crew, for master’s legal acts not pursuant to a special 
power of attorney, and for owner’s contracts so far as their ful- 


filment comes within the master’s duties, even if the breach be not 


the fault of master and mariners. In case of personal blame or 
special guarantee on owner’s part, he of course is personally liable.‘ 

Under the term ship is included all appurtenances, which are 
defined as everything designed for the permanent use of the ship.® 
Provisions and munitions of war are not so included,’ although 
in France cannon are deemed membia navis.? In doubtful mat- 
ters, the ship’s inventory is resorted to.§ Freight covers only the 
proceeds of an ordinary carriage contract, excluding towage, 


1 It is expressly adopted by fifteen 
nations in specific articles of their com- 
mercial codes, viz.: France, 216; Italy, 
811; Holland, 321; Spain, 622; Portugal, 
1339; Turkey, 30; Finland, 17; Mexico, 
483; Chili, 879; Brazil, 494; Argentine 
Republic, 1037; Hayti, 213; Uruguay, 
1048; Venezuela, 1093; Costa Rica, 568. 

2 Makower, note 4 to art. 452. Das 
algemeine Handelsgesetzbuch. Berlin, 
1875. 

5 Ehrenberg’s Beschriinkte Haftung, 
14. A very familiar idea in connection 


with this doctrine was the separation of 
the patrimony into distinct funds which 
measured the extreme liability of the 
pater familias for acts of his household 
ordepenendts. See F. von Holtzendorf’s 
Rechtslexikon, Art. Peculium. 

* Art. 452. 

5 Art. 443, 1. 

® Ehrenberg, 247, note 22. 

Pardessus Com. Droit Marit., IL,No_ 
599. 

8 Art. 443, 3, 
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salvage, or other extraordinary compensations or rewards earned 
after the commencement of the voyage.' 

Gross freight for the particular voyage is taken, no matter 
whether it has been earned or paid over.? A voluntary sale of © 
the ship with consent or ratification of the owner renders the 
latter personally liable. A compulsory sale by legal process 
subjects the owner to account only for the value.* If the master 
sells tortiously the creditor is subrogated to the owner’s cause of 
action against the master.’ If the delinquent ship is damaged by 
a third party the claim for reparation will enure to the creditor’s 
benefit.6 The creditor is allowed to make the master defendant 
in bringing his suit.?_ A judgment so obtained binds the ship, but 


is not res judicata in further proceedings to collect a deficiency 
against the owner personally.® 
The system, with some modifications, is adopted by Norway,’ 
Germany," and Sweden." In Norway, however, the ship without 
the freight is stated to be alone liable for collision.” 
The English system is the third — having a continuing personal 
liability reaching to a maximum, which is arrived at irrespective 


of the damages claimable. English shipping was not protected 
at the time the continental ship-owner was so carefully cared for 
and guarded from liability. For half a century after Colbert’s 
Ordinance of 1681, the stringent plenary liability of common car- 
riers underwent no modification in England. The rule was then 
broken in upon only as to criminal acts of the crew,” no relief 
from unskilfulness being accorded until 1813. This liability was 
personal and was fixed in case of collision at the value of the 
1 Ehrenberg, 250. 
2 Ehrenberg, 252. 
5 Ehrenberg, 257. 
* Ehrenberg, 256. 
5 Ehrenberg, 257. 


6 Ehrenberg, 258; Cresp Laurin 1, p. 
633. 


2 «Da Skibet her alene nevnes er man 
ikke berettiget til derunder tillige at 
indbefatte Fragten og saameget mindre 
Ladningen der efter vor aeldre Ret heller 
ikke haeftede.”” Hallagher’s Den Norske 
Séret, 256. Christiania, 1873. 

13 In 1734, owners were declared liable 


7 Ehrenberg, 265. 

8 Ehrenberg, 317. 

® Art. 79, Shipping Law, March 24, 
1860, applying only to collisions. 

10 Arts. 451 and 452, Commercial Code, 
adopted 1861. 

1 Art. 49, Shipping Law, February 23, 
1864, 


for embezzlement only to extent of ship 
and freight (7 Geo. IL, ch. 15), and in 
1786 the same exception was extended to 
cover robbery (26 Geo. IIL., ch. 86, sect. 4). 

4 68 Geo. III., ch. 159, sect. 7, limiting 
liability for negligence causing damage 
to goods, without owner’s privity, which 
included collisions. 
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injuring ship at the moment before the collision." Under this rule 
a ship-owner found it for his interest to send ‘ll-found ships to sea 
and to refrain from increasing their value by repairs. Therefore, 
in 1854, as to damages to person or loss of life by collision, £15 
per registered ton was taken as the mininum value of the injuring 
ship as a measure of liability.? Liabilities for losses on separate 
occasions were made wholly distinct, subjecting the owner to pay 
each as if no other loss had occurred.? The benefits of this 
statute were denied to foreign ship-owners.* In 1860 a parlia- 
mentary commission made an exhaustive examination of the com- 
plaints of ship-owners, and compared and tabulated the legislation 
of foreign countries. Their proceedings and the evidence reported 
by them have filled a stout blue book with interesting material.° 
The act of 1862 was the result. By it the tonnage standard is 
made £8 for ordinary collisions, and £15 when loss of life ensues.® 
This is now a maximum measure of liability, forming an arbitrary 
standard irrespective of the injuring vessel’s actual value or exist- 
ing condition. The tonnage is governed by the register at the 
time of the collision’ without regard to subsequent deductions. 
The sum ascertained draws interest from same date. The limita- 
tion applies equally to foreign vessels.’ 

In the United States, the common-law liability of the ship-cwner 
was first modified in Massachusetts by statute of February 20, 
1819. The interest of the owner in the vessel and freight due, 
or to grow due, was made the limit of liability for all acts of 
master or mariners, without the owner’s privity.". The value 
of this interest might be apportioned among different claimants, 
and right was given, both to the owner and freighter, to invoke 
equitable aid for discovery and distribution. A similar law was 

1 Brown v. Wilkinson, 15 Mee. & W. owners of any ship whether British or 
391. foreign.” 

2 Merchant Shipping Act, 17 and 18 10 2 Mass. Laws (1823), p. 497. 
Vict., ch. 104, sect. 504. 1 Mr. Justice Bradley says (13 Wall. 

5 Sect. 506. 120): **The laws of Maine and Massa- 

* Cope v. Doherty, 4 Kay & J. 367. chusetts seem to have limited the ship- 

5 Parl. Papers, Vol. XIII, 1860. owner’s liability, in cases of damage, to 

6 26 and 26 Vict., ch. 63, sect. 54. cargo alone;”’ but the words, “Any act, 

7 The John McIntire, 6 P. & D. 200. matter, or thing, damage or forfeiture 


§ Smith v. Kirby, L. R. 1 Q. B. Div. done, occasioned, or incurred,”’ render so 


131. narrow a construction very doubtful. 
® 25 and 26 Vict., ch. 68, sect. 54: “The 
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adopted in Maine.’ The Massachusetts statute was interpreted 
by Judge Story to require the value of the vessel and freight to 
be taken before an accident, as in England.? 

On March 3, 1851, Congress adopted the principle of limiting 
the liability of ship-owners. The act was passed with very 
scanty scrutiny of its provisions. For a part of a day only it 
was under desultory discussion in the Senate.’ The friends of 
the bill claimed it to be simply an adoption of English legis- 
lation. The judicial controversies latent in every clause of the 
third and fourth sections were unperceived. The first section 
giving complete immunity in case of fire, and the second section 
requiring notice of valuables shipped to be given in writing, 
need no comment. The system introduced by the other sec- 
tions of the act, when compared with European legislation, is 
seen to be structurally and essentially composite. The third 


section states disjunctively three classes of damage happening 
without the owner’s privity, —viz., loss or destruction of goods 
on board, damage by collision, any other damage or forfeiture 
done or incurred. For any of these, ‘the liability of the owner 


or owners shall in no case exceed the amount or value of the 
interest of such owner or owners, respectively, in such ship or 
vessel and her freight then pending.’’ Section fourth contains 
three provisions: 1. When whole value of ship and freight shall 
be insufficient to pay each of several claims, the losses are to be 
paid proportionately. 2. Any party, for that purpose, may take 
proceedings in any court for apportioning the sum for which the 
owner or owners of the ship or vessel may be liable amongst the 
parties entitled thereto. 3. A transfer of the owner’s interest 
in the ship and freight for the benefit of the claimants, to 
u trustee officially appointed, shall be a sufficient compliance 


1 Passed, February 27, 1821. 

2 Pope v. Nickerson, 3 Story, 465, 498. 

8 February 26, 1851; 23 Cong. Globe, 
713-720. 

* Mr. Hamlin, Chairman of Senate 
Committee on Commerce, said: ‘* Why 
not give to those who navigate the ocean 
as many inducements to do so as England 
hasdone? * * * This is what the bill 
seeks to do, and it seeks no more.” Of 
the third and fourth sections, he said: 


“These two sections are substantially the 
English law.” Mr. Davis, of Massachu- 
setts, said: “It is simply placing our mer- 
cantile marine upon the same footing as 
Great Britain.” Mr. Rantoul, from the 
same State, asserted of the law of Great 
Britain: ‘They have made the alteration 
which we are now asked to make, and 
they have carried it further than this 
section of the bill carries it.’’ 
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with the act, and thereafter all claims against the owner shall 
cease. 

The third section and the first two provisions of the fourth 
section contemplate a continuing personal liability, measured by 
the value of the vessel and freight. The last provision of the 
fourth section admits of an entire discharge of personal liability. 
The independence of these provisions is now apparent, and the 
failure to make the transfer entitles the ship-owner to the measure 
of accountability of the vessel and freight. The statute has, 
therefore, the running, fixed liability of the English system, 
coupled with the option of a complete discharge, on transferring 
interest, analogous to the abandon system of the Latin countries. 
The judicial recognition of the independence of these two alter- 
natives of the statute is but recent. A difficult point has always 
been to determine the amount of valuation of ship and freight 
when no transfer is made. Is it a fixed and uniform standard, 
like the English, or is it subject to variation according to depre- 
ciating circumstances occurring in course of the voyage? Judge 
Story applied the fixed standard of the time when plaintiff’s 
right accrues, to the Massachusetts statute. Judge Kane, in 
deciding one of the earliest cases under the Federal act, which 
arose in July, 1851, held that subsequent loss of the vessel 
released the owner.? It, however, was not clearly proved in that 
case that plaintiff’s cause of action accrued before the loss of 
the vessel. In 1859, the Massachusetts Supreme Court adopted 
the value before collision as the limit of liability ;* and, as late as 
1868, Mr. Justice Grier, in the Circuit Court, Eastern District 
of Pennsylvania, held the same view.* 

In Norwich Company v. Wright,° it was held, in anticipation of 
proceedings then authorized to be taken in the court below, that the 
delinquent vessel might be surrendered in its damaged plight after 
the collision, and Mr. Justice Bradley made the important state- 
ment :® «* We do not hesitate to express our decided conviction 
that the rule of the maritime law, on this subject, so far as relates 
to torts, was intended to be adopted by the act of 1851.’’ 

1 Pope v. Nickerson, 8 Story, 398. ‘ Barnes v. Steamship Co., 6 Phila. 

2 Watson v. Marks, 2 Am. L. Reg. 157. 479. 


3 Walker v. Boston Ins. Co., 14 Gray, 5 18 Wall. 104. 
288. 6 p. 127. 
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Admiralty rules to facilitate proceedings, mentioned in the fourth 
section of the act to be instituted by the ship-owner, were pro- 
mulgated in connection with this decision.’ As the steamer had 
been sunk by the collision, and had been raised at large expense, 
increasing its value from $2,500 to $70,000, no surrender was 
made, and the Circuit Court was called on to decide upon the valua- 
tion under a petition for apportionment. Mr. Justice Strong? con- 
sidered the post collision standard to have been adopted by the 
Supreme Court, 7.e., the value of the offending vessel immediately 
after the disaster (adding the freight) which was the time when the 
claims of the injured party arose. He continued: ** Had the 
vessel proceeded on her voyage after the collision, and had she 
met with a second disaster, occasioned by the fault of the master, 
by which her value had been greatly reduced, could she then have 
been surrendered or transferred in full satisfaction of the claims 
against her or her owners arising out of her first fault? Would 
her value after the second disaster have been the measure of the 
owner’s liability? I cannot think such a position can be main- 
tained. Truly such is not the spirit of the statute.”’ 

In 1880, the complete severance of the system of personal 
limited liability from that of exoneration by affirmative proceed- 
ings, or transfer to trustee, was authoritatively declared.’ And 
the limited liability was held applicable, even after a final adjudi- 
cation upon the merits against the ship, thus corresponding to the 
English practice.* The question of a second accident impairing 
the ship’s value was expressly reserved by the court.* 

The British Act of 1854, having been applied to domestic 
vessels only, American ship-owners in English courts were held 
answerable for full damages.° Even before this was remedied 
by the act of 1862, English ship-owners felt the danger of the 
United States following the precedent. The disquieting prospect 
of being condemned to full liability in a United States Court dis- 
turbed not only the British ship-owner, but became a matter of dis- 
cussion among publicists, eventually agitating diplomatic circles.” 


1 Rules 54, 55, 56, 57; 13 Wall. 12. 5 13 Otto, 247. 

* In matter of Petition of Norwich 6 Cope v. Doherty, 4 Kay & J. 367. 
Co., 17 Blachf. 229, (1879.) 7 A paper by the Vice-President of 

3 The Benefactor, 13 Otto, 239. the Liverpool Chamber of Commerce was 

* Leycester v. Logan, 3 Kay & J. 446. the means of bringing this matter early 
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The question was not really decided until the year 1882.’ 
In Dyer v. National Line Steamship Company, decided March 20, 
1882,? the British steamship Scotland, which had collided with the 
American vessel Kate Dyer, was admitted to the same footing as 
domestic vessels, and her owners relieved from all liability 
beyond the value of the wreckage and strippings of the steamer. 
The court reiterated the doctrine of the Benefactor case that the 
right to limit liability to ship and freight was absolute and dis- 
tinct from other provisions of the statute, and available by an 
answer in the cause, without resort to an affirmative proceeding. 
The distinction between a surrender of the ship or transfer to a 
trustee, and mere proof of its value as a measure of liability seems 
to be distinctly enunciated in Mr. Justice Bradley’s opinion. 
law,’ he says, adopts the maritime rule of graduating 
the liability by the value of the ship after the injury as she comes 


into public attention. See Transactions 
British Association for Advancement 
Social Science, 1859, p. 216. Mr. Lindsay, 
M. P., addressed the New York Chamber 
of Commerce on the same question on 
October 9, 1860, and in 1866 addressed a 
memorial to Lord Stanley, urging a 
treaty to settle the point. On March 14, 
1867, he pressed the question on the 
Board of Trade. See Hist. of Mer. Ship- 
ping by W. 8. Lindsay, Vol. IIL, Appen- 
dix, pp. 567, 582. In 1871, Mr. Burns, of 
the Cunard line, repeated the suggestion 
by letter to Board of Trade. In reply he 
was informed of the probability that 
American courts would probably give the 
same construction as the British, before 
act of 1862, and that, “It is the plaintiff 
who has the advantage in the American 
courts, whatever his nationality.” Parl. 
Papers, 1871, Vol. LXI. p. 35. In 1874 
a published dispatch from the British 
Ambassador to the United States, ad- 
dressed to the Foreign Office, seems to 
have quieted the alarm of the English ship- 
owners. Sir Edward Thornton wrote 
that he had had an interview with the 
American Secretary of State respecting 
the act of 1851, and that “Mr. Fish gave 
VOL. IV—N. 8. 


it very decidedly as his private opinion, 
though he stated that he was not suffi- 
ciently learned in the law to declare 
officially that the above mentioned act 
applied to all vessels, whether native or 
foreign. All Federal courts, before which 
cases of collision were brought, would 
undoubtedly be guided by the provisions 
of this act, and Mr. Fish believed that 
if any State courts were to take cognizance 
of such cases, they too would observe the 
samerule.” Parl. Papers, 1874, Vol. LX., 
No. 173. 

1 As early as 1876, Mr. Justice Ship- 
man, indeed, held that the benefit of our 
statute was applicable to foreigners; but 
the decision appears to have been ren- 
dered at nisi prius. See Levinson v. 
Oceanic, etc., Co., 17 Alb. L. J. 285. 

2 4 Morr. Trans. 277. (s.c. The Scot- 
land, 15 Otto, 24.) This was-a colli- 
sion occurring on the high seas, opposite 
Fire Island light, which resulted in the 
sinking of both vessels. No transfer to 
a trustee had been made, and a decree 
upon the merits had been rendered below 
against the owners of the Scotland in per- 
sonam. 
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back into port, and the freight actually earned ; and enables the 
owners to avoid all responsibility by giving up ship and freight, 
if still in existence, in whatever condition the ship may be; and 
without such surrender subjects them only to a responsibility 
equivalent to the value of the ship and freight, as rescued from 
the disaster.”’! 

Here is a clear distinction depending on the act of surrender. 
Through a surrender the valuation may be diminished by any 
later disasters up to the close of the voyage. Without it, the 
liability is reduced only by the disaster out of which the claim 
arises. 

Unless some such distinction be intended, the words of this 
carefully formulated epitome of our statute are misleading. The 
only hardship to the ship-owner by this construction would lie in 
the inequality that every statute must ordain between those who 
accept its terms and those who choose otherwise. By not trans- 
ferring the ship the owner may keep back from the creditor any 
subsequent increase of the collision value.? After plaintiff’s 
right has once attached, the liability should not be a varying one, 
unless it can vary in both ways. 

In the case of Thomassen v. Whitwell, decided July 25, 1882,° 
Mr. Justice Blatchford considered the question at circuit. The 
collision was between a British and Norwegian vessel. The Brit- 
ish vessel being in fault, and wholly uninjured, proceeded on her 
voyage, and subsequently stranded by careless navigation. 
Thereafter it was abandoned to the underwriters. One of the 
owners, being sued in personam for the damages caused by the 
collision, proffered on the trial a written document purporting to 
be surrender of his interest as ‘* heretofore part owner,’’ and 
tendered the net value of the wreck, which had been sold by the 
master acting for the underwriters. The court held this 
attempted surrender a nullity. There being no transfer, the 
court met the question of a later independent casualty to the 
offending ship as affecting its valuation as a measure of respon- 
sibility. Did it per se effect a corresponding reduction of lia- 
bility? Was the stranding a self-executing diminution of the 


? 15 Otto, 29. * In re Norwich Co., 17 Blatchf. 229. 3 12 Fed. Rep. 891. 
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limit of liability, or was it only available through a transfer of 
the damaged res to the judicially appointed trustee? The court 
said: ** The statute is express in sect. 4284 in including all losses 
on a voyage. What the losses are, cannot be told till the voyage 
is fully ended. The ‘ whole value of the vessel’ mentioned in 
sect. 4284, means her value at the close of the voyage. If there 
be two or more losses during the voyage, for which the ship- 
owner is liable, and the vessel after the accruing of the liabilities, 
and during the same voyage is lost herself, the clear meaning of 
the statute is that no one shall receive compensation for his whole 
loss. No different rule can be applied under the statute where 
the offending vessel is lost after the accruing of only one lia- 
bility, and only one claim for loss is made by one owner of prop- 
erty lost. * * * The general principle of the maritime law, 
and of our statute, is that the ship-owner exposes to loss result- 
ing from the faults or neglects of the master and crew, to whose 
care he intrusts his vessel, only the property intrusted to them, 
and can free himself from liability for such faults or neglects by 
surrendering such property in the shape in which it comes back 
to him from their hands, so long as no privity or knowledge on 
his part attaches to any such fault or neglect, or to any disaster 
which has befallen the vessel during the voyage. In accordance 
with this principle the statute allows an opportunity for such sur- 
render. It could not be made in this case between the time of 
the collision and the time of the stranding. The risk ,of the loss 
of the offending vessel is thrown for the benefit of commerce on 
the owner of the property damaged by her, so that if she is lost 
in the sea, her value shall not again be lost to her owner.”’ 
Hence the court took the value after the stranding as the measure 
of liability. An appeal from this judgment is, however, pending. 

Apparently the rule restricting the ship-owner’s liability is des- 
tined to hold its place in maritime law. Some of its generaliza- 
tions may perhaps disappear. With the increase of collisions 
incident to the extension of steam navigation, it is probable that 
a partial personal immunity to the owner of the injuring ship 
will be found more beneficial than that irresponsibility which now 
puts the proprietors of both vessels on equal footing. The ex- 
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ample of England in recognizing the paramount importance of 
securing indemnity for injury to life and person is already mak- 


ing itself felt in other countries.? 


New York Ciry. 


1 Regnault in the Revue Critique de 
Législation, for 1876 (p. 550), uses the 
following vigorous language in advocacy 
of a personal liability for loss of life: “ Par 
1’ abandon de son navire ou de ses debris, 
1’ armateur se libre. Eh, quoi! Que 
devient alors le droit des parents des 
naufragés! N’est-il pas véritablement 
étrange de dire & un propriétaire de 
navire — ‘vous devez payer, la loi et la 
morale vous y obligent’ et d ’ajouter — 
‘yous pouvez, si vous le voulez ne rien 


Harrineton Putnam. 


payer du tout. Abandonnez votre na- 
vire—il est perdu— peu importe; les 
parents des malheureusee victimes s’ ar- 
rangeront comme ils le pourront. Vous, 
propriétaire, vous ne perdrez rien et les 
ayants droit & une réparation n’ auront 
que des épaves sans valeur ou un navire 
coulé au fond des flots’. Une telle 
réponse est-elle sérieuse? Est-elle mo- 
rale? Est-il honnéte de dire ‘Je vous 
dois, je le reconnais, eh bien! je me libtre 
en ne vous donnant rien.’ ”” 
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PROOF OF HANDWRITING.’ II.—By Comparison. 


The term ‘‘ comparison of handwriting,’’ should be confined 
to the examination of papers brought at the time into juxtaposi- 
tion. This has not always been done, some courts having, with 
an apparent misconception of its meaning, extended it to cases 
where the standard of comparison was not before the eye of the 
witness, but existed only in his mind. It is perfectly true that 
all evidence of handwriting, except where the witness actually 
saw the document written, is, in its nature, comparison of hand- 
writing ; for it is nothing less than the belief which the witness 
entertains, upon comparing the writings before him with the 
exemplar in his mind, derived from some previous knowledge 
of the hand.? But this is not what is properly known as 
comparison of handwriting. ‘* By comparison is meant,’’ says 


Starkie,3 ‘*a comparison by the juxtaposition of two writings, 
in order, by'such comparison, to ascertain whether both were 


written by the same person.’’ So, as well put by a Pennsylvania 
judge, ** Comparison of handwriting is where other witnesses 
prove a paper to be the handwriting of a party, and the witness 
is desired to take the two papers in his hand, compare them, and 
say whether they are or are not the same handwriting. There 
the witness collects all his knowledge from comparison only ; he 
knows nothing of himself ; he has not seen the party write nor held 
any correspondence with him.’’* This, as has been remarked, 


1 See the former article, ‘Proof of 
Handwriting. I.— By Witnesses,” in the 
AmericaN Law Review, for August, 
1882. 

2 Woodward, J., in Travis v. Brown, 
43 Pa. St. 12 (1862). 

5 Stark. Ev., Part IV., p. 654. 

# Duncan, J., in Cone v. Smith, 6 
Serg. & R. 568 (1819): ‘There is not, in 
these cases, in any proper sense a com- 
parison of handwritings. By a compar- 
ison, is meant an actual production and 


comparison of two or more instruments 
or signatures, as a means of ascertaining 
whether they were written by the same 
person. It may be true, as stated by 
Prof. Greenleaf, that all evidence of 
handwriting, except where the witness 
saw the document written, is, in its na- 
ture, comparison, But this is not the 
meaning of the word in its strict and 
proper sense.” Burdick v. Hunt, 43 Ind. 
387 (1873). 
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is as distinct and separate a thing from that comparison which a 
witness, called to testify to handwriting, makes between the 
exemplar in his mind, as an external, visible, and tangible object 
is distinct from a mental impression or memory. It is the dis- 
tinction between what is objective and what is subjective. 

In a former paper? I discussed the legal rules relative to 
the proof of handwriting by witnesses, —7.e., by persons who 
either had seen the party, whose writing was in dispute, actually 
witte on some former occasion, or had seen other writings of 
his, by correspondence with him or through transactions in the 
ordinary course of their business. In this paper it is intended 
to discuss the third method of proving handwriting. The fol- 
lowing pages will, therefore, be devoted to a statement of the 
common and statute law concerning the proof of handwriting 
by persons who have neither seen the party write, nor have 
corresponded or transacted business with him, so as to gain a 
knowledge of his hand; but who, by comparing two signatures 
or pieces of writing placed together before them, are considered 
in law capable of giving an opinion as to the genuineness of the 
writing which is in dispute. Singularly enough, while the com- 
petency of the two first modes of proving a person’s handwriting 
has never been seriously debated, the attempt to add to them 
this third method has been stoutly resisted by the courts of Eng- 
land and of many of the States. 

The first objection made to the admission of this kind of evi- 
dence is, that the writings offered for the purpose of comparison 
with the document in question might be spurious ; and therefore 
the standard must be proved to be genuine, and a collateral 
issue at once entered into. ‘* The difference between letters 
which have been received in correspondence, and papers put in a 
witness’s hand,”’ it was argued in one case,’ ‘‘ is twofold: First, 
when a correspondence has taken place with a witness before 
any controversy commenced, no suspicion of fraud can attach, 
and the knowledge of the handwriting acquired thereby is the 
strongest evidence short of ocular proof; second, such a cor- 
respondence may be shown to have been acted upon. But in 

* Woodward, J., in Travis v. Brown, 5 Kelly, Serj., in Mudd v. Suckermore, 


43 Pa. St. 12 (1862). 2P. & D. 18. 
2 Am. L, Rev., August, 1882. 
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the other case, there is nothing but the oath of the witness in the 
cause to be depended upon; so, that on fifty documents put into 
a witness’s hand for the purpose of comparing with the writing 
in question, fifty distinct collateral issues would arise as to their 
genuineness.’ In the second place, it is said that the specimens 
might not be fairly selected. ‘If such evidence was admis- 
sible,’ it was argued by counsel in Mudd v. Suckermore,' ‘* how 
easy it would be, out of hundreds of specimens of a man’s writing, 
collected at different periods of his life, to produce ten or twelve 
in court that would correspond sufficiently with a forged signa- 
ture to deceive the most experienced witness. The third objec- 
tion is, that the jurors might not be able to read, and therefore 
it would be impossible to call on them to make the comparison. 

Mr. Best says: ‘* There certainly was great weight in the first 
objection, particularly when taken in connection with the general 
rules of common-law practice. So long as parties to a suit were 
allowed to mask their evidence till the very moment of trial, so 
long would it have been highly dangerous to permit either of them 
to adduce ad libitum for the purpose of comparison, a number of 
supposed specimens of handwriting, which the opposite party, 
having had no previous notice of the intention to adduce, would 
not be in a condition either to answer or contradict — specimens 
which might not be fairly selected or even be the handwriting 
of the party to whom they are attributed.”’? But as has been 
pointed out,’ the inconvenience of collateral issues already exists 
where a witness speaks to the genuineness of handwriting from 
an impression derived from a letter he has received. The cor- 
rectness of his knowledge depends on the genuineness of that 
letter. And even where he says he saw the party write, his 
knowledge depends on the issue, whether or not he did see the 
party write.’ As to the second objection, Mr. Best says: ‘It 
is not always easy to obtain unfair specimens, and should such be 
produced, it would be competent to the opposite party to encoun- 
ter them with true ones.’’* Concerning the third objection, Mr. 
Best says: ‘* It does not seem satisfactory logic to prohibit a jury 
which can read from availing themselves of that means for the 

12P. &D. 18. 5 See argument of Serjeant Storks in 


2 Best on Ev., sect. 238. Mudd v. Suckermore, 2 P. & D. 20. 
* Best on Ev., sect. 238. 
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investigation of truth, because other juries might, from want of 
education, be disqualified from so doing —if some men are blind, 
that is no reason why all others should have their eyes put out.’”! 
Education being more common in the United States than in Eng- 
land, this last objection has but little force here. Finally, it may 
be argued with great force that proof of handwriting by compari- 
son is really the best evidence on the subject. As to comparison 
by juxtaposition on the one hand, and where the standard exists * 
only in the mind of the witness on the other, it has been pointed 
out that in the latter case, the characteristics of the standard 
are indistinct, shadowy and uncertain, while in the former they 
appear in all the distinctness of visible characters—in the one 
case you compare existing tangible realities, in the other a visible 
reality with an invisible, intangible impression in the mind.? ‘+ It 
is more satisfactory,’’ as said in a Pennsylvania case, ‘* to submit 
a genuine paper as a standard and let the jury compare that with 
the paper in question and judge of its similitude, than the evi- 
dence, continually received, of allowing a witness who has seen the 
party write once, to compare the disputed paper with the feeble 
impression and transient view the writing may have made in his 
memory.’’® ‘‘Another singular opinion,”’ it is said, by Woodward, 
J., in an Iowa case,‘ referring to the English cases in which it is 
held that comparison is allowable only with writings properly in 
evidence in the cause, ‘‘ another singular opinion has been that 
the standard writing must be one used in and connected with the 
case. But how can this be held necessary when we look at the 
object of the standard. It is of no consequence, what the writ- 
ing you compare is; all you want is a genuine handwriting, and 
it is as respects the nature of the evidence not material what 
instrument it is, nor whether the paper be blank in all except the 
signature, nor whether the writing be connected with the case or 
not.”’ 

To the common-law rule, excluding proof of handwriting by 
comparison, there were two exceptions. The first was the case 
of a document already in evidence. It was competent for the 
court and jury to compare the handwriting of a disputed docu- 

! Best on Ev., sect. 238. 3 Duncan, J., in Farmer's Bank v. 


* Woodman v. Dana, 52 Me. 9 (1860). Whitehill, 10 Serg. & R. 110 (1823). 
* Hyde v. Woolfolk, 1 Iowa, 159 (1855). 


i} 
| 
| 
q 


PROOF OF HANDWRITING — BY COMPARISON. 25 


ment with any others which were in evidence in the cause for 
other purposes, and which were admitted or proved to be in the 
handwriting of the supposed writer... The case of Perry v. 
Newton,’ decided by the Court of King’s Bench in 1836, is al- 
ways cited as the leading case to support this exception, although 
the exception did not arise in the case at all. On the trial of an 
action of ejectment, the defendants produced the alleged will 
of one B., on which they rested their title. The genuineness of 
B.’s signature was disputed. The counsel for the plaintiff, in cross- 
examining one of the defendant’s witnesses, put into his hands 
some letters, which the witness said he believed to be in B.’s 
handwriting. It was afterwards proposed to submit these letters 
to the jury, that they might compare them with the signature to 
the will. The letters were not in evidence for any other purpose. 
The judge refused to allow them to be put in, and on appeal, the 
full court sustained this ruling. Said Lord Denman, C. J.: 
‘*This is a point on which we ought not to raise any doubt. 
* * * The comparison is unavoidable. There being two 
documents in question in the cause, one of which is known to be 


in the handwriting of a party, the other alleged, but denied to 
be so, no human power can prevent the jury from comparing 
them with a view to the question of genuineness; and, there- 
fore, it is best for the court to enter with the jury into that in- 
quiry, and to do the best it can, under circumstances which can- 


not be helped. * * * The best rule is that comparison of 
writings by the jury shall not be allowed in any case where it 
can be avoided.’’ The other judges concurred. The reasons for 
this exception, then, were two: First, that the documents used 
as standards of comparison, being already before the jury, the 
latter could not be prevented from making the comparison in 
their own minds; second, that the documents being already 
proved or admitted to be in the handwriting of the supposed 


1 Best on Ev., sect. 239, and cases 
cited. In Griffith v. Williams, 1 Cromp. 
& J. 47 (1830), it was said: “* When two 
documents are in evidence, it is com- 
petent for the court or the jury to compare 
them. The rule as to the comparison 
of handwriting, applies to witnesses who 
can only compare a writing to which they 


are examined with the character of the 
handwriting impressed upon their own 
minds; but that rule does not apply to 
the court or jury who may compare the 
two documents when they are properly 
in evidence.” 

2 Ad. & E. 514 (1836). 
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writer, the dangers of collateral issues and spurious specimens 
are not present. Another exception to the rule, was the case of 
ancient documents. ‘* When a document is of such a date that it 
cannot reasonably be expected to find living persons acquainted 
with the handwriting of the supposed writer, either by having 
seen him write or by having held correspondence with him, the 
law, acting on the maxim lex non cogit impossibilia, allows other 
ancient documents, which are proved to have been treated and 
regularly preserved as authentic, to be compared with the dis- 
puted one.’’! 

The courts of England, however, early set themselves against 
the admission of proof of ‘‘handwriting by comparison’’ in 
other cases but the two just mentioned — necessary evils not to 
be extended. On the Trial of the Seven Bishops, in 1681, evi- 
dence based on comparison of handwriting was offered to prove 
the signature to a certain document, but was rejected. In 
Revett v. Braham,® which was tried before Lord Kenyon and 
Mr. Justice Buller, in 1792, the case turned on the genuineness 
of a will, which had been found sealed up with a paper purport- 


ing to be instructions for the will and in the handwriting of the 
testatrix. At the bottom of this paper was a memorandum to 


1 Best on Ev., sect. 240, and cases 
cited, and see Jenkins v. Davis, 10 Q. B. 
814 (1845); Tilman v. Tarver, 1 Ry. & 
M. 142 (1824); Morewood v. Wood, 14 
East, 327; Burr v. Harper, 1 Holt, 420; 
Breene v. Rawlins, 7 East, 282; Crawford 
v. Lindsay Peerages, 2 H. L, C. 557 (1848) ; 
Solita v. Yarrow, M. & R. 138 (1831); 
Bromage v. Rice, 7 C. & P. 548 (1836); 
West v. The State, 22 N. L. L. 212 (1849) ; 
Jackson v. Murray, Anth. 143 (1809); 
Strother v. Lucas, 6 Pet. 767; Sweegart 
v. Richards, 8 Pa. St. 436 (1848); Jackson 
v. Brooks, 8 Wend. 426 (1832); affirmed, 
15 Wend. 111 (1835); Willson v. Betts, 
4 Denio, 201 (1847); Turnipseed v. Haw- 
kins, 1 Root, 273 (1821); Cantey v. Smith, 
2 McCord, 260 (1822). 

2 12 How. St. Tr. 306. In a note to 
Sidney’s case, which was tried five years 
earlier, in How. St. Tr. 866, it is said: 
“In the act for reversing the attainder 
of Sidney, it is recited that the paper 


found in the closet of the said A. S., sup- 
posed to be his handwriting, was not 
proved by the testimony of any one wit- 
ness to be written by him, but the jury 
was directed to believe it by comparing 
it with other writings of the said A. S.; 
but this recital does not agree with the 
report of Sidney’s trial. According to 
this report, two witnesses swore to their 
belief that the paper was of the pris- 
oner’s handwriting, from its resemblance 
to indorsements on bills, which they had 
reason to believe were written by him; 
but one went further, and swore that he 
was acquainted with the prisoner’s hand, 
and that he derived this acquaintance 
from seeing him write indorsements on 
several bills of exchange. At this day 
(1816) sueh a comparison of writings as 
is recited in the act for reversal of Sid- 
ney’s attainder, would not be allowed as 
proof in any case, civil or criminal. 
8 4 Term Rep. 497. 
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the effect that, at the time of executing the will, she had requested 
the attending witnesses to sign it for her, and that they had so 
done. The memorandum was proved to be in the handwriting 
of one R., who was charged, by the plaintiff, as the forger of 
the will. Two clerks of the post-office were introduced as 
experts, and testified that the instructions were written in an 
imitated hand. They were then asked whether they believed 
that the instructions were written by the person who wrote the 
memorandum. Objected to as being a comparison of hands. 
This question was allowed by the court, and they answered in 
the affirmative. 

The ruling in this case gave rise to much discussion in the Eng- 
lish courts. Lord Kenyon, himself, in a subsequent case,! 
refused to receive similar evidence, and repudiated the authority 
of Revett v. Braham.? Ten years later it was criticised, and 


Lord Kenyon’s ‘* repentance for what he had suffered in the 
former case,’’ stated by Baron Hotham in quaint language.* In 
1803, its principle was denied by Lord Eldon, who said that the 
later cases had brought back the law to the state in which it 


stood twenty-five years before ;* and eleven years later, in Wade 
v. Broughton,’® he said: ** Comparison of handwriting was once 
thought sufficient where there had not been correspondence ; but 
that is gone by.’’ Lord Kenyon, as we have said, refused to 
allow comparison of handwriting by an expert in Stranger v. 
Searle,’ but two years later, in another case before him, he 
allowed the jury to make it for themselves.’ Evidence of this 
character was rejected by Bolland, B., in 1831,° by Lord Tenter- 
den in 1829,° by Tindal, C. J., in 1830; by Littledale and Pat- 


1 Carey v. Pitt, Peake Ad. Cas. 130 
(1797). 

2 See argument of the attorney-gen- 
eral, and judgment of Mr. Baron Hotham, 
in The State v. Cator, 4 Esp. 117. 

3 King v.Cator, 4 Esp. 117. 

* Eagleton v. Coventry, 8 Ves. 474. 

5 3 Ves. & Bea. 172. 

§ 1 Esp. 15 (1793). 

7 Allesbrook v. Roach, 1 Esp. 351 
(1795). ‘Some judges,” he said in this 
case, ‘“‘have doubted of the policy of 
that rule of evidence respecting the 


allowing of the jury to prove by com- 
parison of hands, because often at a dis- 
tance from the metropolis, the jury are 
composed of illiterate men, incapable of 
drawing proper conclusions from such 
evidence. For my part, I have always 
been inclined to admit it, and shall do so 
in this case.” 

§ Regina v. Morgan, 1 M. & R. 134. 

® Clement v. Tulledge, 4 Car. & P. 1. 

10 Allport v. Meek, 4 Car. & P. 267 
(1830). 
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teson, JJ., in 1836, and Lord Denman, C. J., in the same year, 
refused to allow the comparison with an irrelevant writing which 
the witness had seen the party write.? 

In 1791 Lord Kenyon said: **Comparison of hands is no 
evidence. If it were so the situation of a jury who could neither 
write nor -read would be a strange one, for it is impossible for 
such a jury to compare the handwriting.’’* In Brookbard v. 
Woodley,‘ decided in 1770, Mr. Justice Yates said: ** I do not 
know any case where comparison of hands has been allowed to 
be evidence at all. No trial can be decided by opinion and 
speculation, but by evidence. Where a witness has seen the 
party write, and speaks to his belief of that writing which is pro- 
duced in evidence being the party’s handwriting, that is evidence. 
But where it is merely opinion on similitude of the writings col- 
lected from barely comparing them, the jury may compare them as 
well as anybody else, and any two people may think differently.’’ 
In Garrells v. Alexander,’ decided in 1801, Lord Kenyon said: 
** Mere comparison of handwriting is not. admissible in itself.’’ 
In 1803, Lord Eldon said: ‘* Till very lately I never heard of 
evidence in Westminster Hall of comparison of handwriting by 
those who had never seen the party write ; though such evidence 
had been frequently received in the ecclesiastical courts.’’* In 
1822, in Gurney v. Langlands,’ the English court again rejected 
testimony of this character. 

The subject at length came before the Court of King’s Bench in 
the great case of Mudd v. Suckermore.® At the trial of an action of 
ejectment before Vaughan, J., it was alleged that the signatures of 
the attesting witnesses to the will under which the defendant 
claimed were forged. The witnesses swore that they were genu- 
ine. One of them, Strebling, admitted, on cross-examination, his 
signature to a deposition in another suit, also a number of detached 
signatures of his which were shown to him. The plaintiff then 
? Bromage v. Rice, 7 Car. & P. 548. 7 3 Barn. & Ald. 330. 


? Waddington v. Cousins, 7 Car. & P. 8 § Ad. & E.703; W. W. & D. 405; 2 
595 (1836). Nev. & P. 16 (1837). Of this great case 
* Macferson v. Thoyes, Peak. N. P. it was said by Gaston, J.: ‘All that 
C. 29. learning and ingenuity can contribute to 
* Peak. N. P. C. 30. the elucidation of the question may be 


5 4 Esp. 87. there discovered.” Pope v. Askew, 1 
® Egleton v. Kingston, 8 Ves. 473. Ired. 19. 
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called a witness whose business it was to compare signatures 
to powers of attorney for a bank, and who stated that he had 
never seen Strebling write, and proceeded to put the depositions 
into his hands that he might, after comparing them with the 
signature to the will, say whether they were in the same hand- 
writing. The defendant objected. The judge, being.in doubt, 
consulted Chief Baron Abinger; who advised him that the evi- 
dence was inadmissable,’ and he thereupon the next day ruled 
against the plaintiff. The witness was then asked if he was 
acquainted with Stebling’s handwriting, and it appearing that the 
acquaintance he had was formed by an examination of the deposi- 
tion and the other specimens the day before, the court again 
refused to allow him to state his opinion of the disputed signa- 
ture. The plaintiff went to the King’s Bench for a new trial on 
the ground of the improper rejection of evidence. There it was 
found that there existed in that court a striking difference of 
opinion. Patteson and Coleridge, JJ., thought the evidence was 
rightly rejected ; Lord Denman, C. J., and Williams, J., were of 
opinion that it should have been received. The attempts which had 


been made at various times to introduce this mode of proof, said 
Coleridge, J., in his judgment, had properly failed. Assuming 
that no dispute existed as to the genuineness of the standard or 
its fairness of selection, such a comparison proved nothing as to 
the general character of the handwriting. The two specimens 
might be very much alike, or very different; still in the former 
@se they may have been written by different persons, in the 


latter by the same individual. But if the genuineness of the 
standard be disputed, a collateral issue is raised as to each 


1 “Tt hes long been considered,” said 


writing is evidence, is that the witness 
Lord Abinger, “ that comparison of hand- 


has acquired from habit a knowledge of 


writing is not evidence before a jury, and 
I do not think the rule can be different, 
because the witness who compares is an 
inspector of franks or of powers of attor- 
ney at the bank. The jury may, on in- 
spection, exercise their own judgment, but 
it is not, I apprehend, the course to give 
specimens of other handwriting to the 
witness for inspection unless they are 
upon documents, which, for other pur- 
poses, are made evidence in the cause. 
The ground on which the other hand- 


the character which enables him to speak 
to his belief without previous examina- 
tion. It is every day’s practice to refuse 
a witness an opportunity of that compuri- 
son in the witness-box, if he desires to 
resort to it, in order to give his opinion, 
and therefore if he is called in here and 
cannot give his opinion of the handwrit- 
ing without resorting to documents for the 
purpose of enabling him to determine, it 
is not receivable.” 
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standard, and the proof here may be comparison again, which 
will obviously lead to an endless series of issues, each ‘more 
unsatisfactory than the first. So, if the fairness of the selection 
is disputed, other collateral issues again rise. In answer to the 
suggestion that the laws of other countries allowed comparison 
of handwriting, he pointed out that where this was so it had been 
found necessary to adopt laws limiting the standard of comparison, 
and regulating the mode of conducting the inquiry — provisions, 
which our laws did not contain. Again, if comparison were to 
be allowed in civil cases, it must also be permitted in criminal 
cases, and a conviction of forgery might result from the opinion 
of a single witness, from the examination of a single signature. 
It does not answer this to say that this may also be accomplished 
upon the evidence of one witness who has seen the prisoner write ; 
that is an extreme case upon an unobjectionable- principle, while 
here the danger is in the principle itself. He would not review 
the previous decisions ; this he had left to Patteson, J., but, on 
principle, he thought the old rule ought not to be disturbed. Pat- 
teson, J., in a concurring judgment, went over the precedents in 
the English reports ; and was able to find no express authority 
that comparison of handwriting is admissible in evidence, but 
many to the contrary. Lord Denman, C. J., and Williams, J., 
thought the evidence receivable, for the documents having been 
admitted by the first witness to be his handwriting, no collateral 
issue could be raised. The court being evenly divided in opinion, 
the judgment went against the admissibility of the evidence, the 
rule for a new trial being discharged. 

A few years later Parliament adopted the view of the two last 
judges by enacting a statute in these terms: ‘* Comparison of a 
disputed writing with any writing proved to the satisfaction of 
the judge to be genuine, shall be permitted to be made by wit- 
nesses; and such writings and the evidence of witnesses respect- 
ing the same may be submitted to the court and jury as evidence 
of the genuineness, or otherwise, of the writing in dispute.’’? 


117 and 18 Vict., c. 125, sect. 27 be in the disputed handwriting. Birch 
(1854). Under this act it has been held wv. Ridgway, 1 F. & F. 271 (1858); and 
that documents not otherwise relevant to see Cresswell v. Jackson, 2 F. & F. 24 
this issue, are admissible for the purpose (1860). 

of comparison when properly proved to 
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Alabama. — The first case in this State was Little v. Beazley,’ 
decided in 1841. It was an action on a promissory note where, 
at the trial, the plaintiff offered in evidence, ‘* proven specimens 
of the handwriting of the defendant to go the jury, to be com- 
pared by them with the handwriting of the note sued on and 
with its signature .thereto.’’ The specimens were excluded, and 
the plaintiff appealed to the Supreme Court, where the ruling was 
affirmed, the court declaring that comparison of handwriting by 
the juxtaposition of irrelevant writings with the one in issue was 
not permissible,’ but declining to express any opinion whether 
or not there were cases where a comparison would be proper. 
Two years later, the court again refused to permit comparison 
by the juxtaposition of irrelevant writings, and held that even as 
to documents properly in evidence in the cause, it was improper 
for a jury to find that the disputed writing was genuine by a 
comparison with them alone.’ Ina prosecution for forgery in 
1852, a comparison with papers relevant to the issue and proved 
to be genuine was allowed ;* and five years later, the doctrine an- 


nounced in Little v. Beazley, was reiterated.’ 


1 2 Ala, 210. 

2 “This is one of those questions,” 
said Goldthwaite, J., “‘upon which so 
much has been said and written, that a 
review of all the cases would be alike im- 
practicable and uninteresting. We shall, 
therefore, content ourselves with declar- 
ing the rule as we consider it to exist at 
the present day. Comparison of hand- 
writing by submitting different writings, 
having no connection with the matter at 
issue, is not permitted by law. The 
present case presents the naked question 
whether signatures proved to be in the 
defendant’s writing, can be given in evi- 
dence to the jury, to enable them to 
determine, by a comparison with the dis- 
puted signature, whether the latter is 
genuine or otherwise. In our opinion 
this was not competent evidence. We 
decline entering into a discussion whether 
there are any cases in which mere com- 
parison is permitted, though it is obvious 
that when more than one paper is before 
the jury as evidence, a comparison will be 


Again, in the case 


made, if any dispute takes place, as to 
the authenticity of either. We may also 
add our wish to be considered as neither 
deciding nor intimating an opinion on 
any other than the precise question now 
presented.” 

3 The State v. Givens, 5 Ala. 750 
(1843). 

* Crist v. The State, 21 Ala. 137. 

5 In this case Stone, J., said: “The 
admission in evidence of what is de- 
scribed in the bill of exceptions as the 
genuine signature of the indorser W., 
that the jury might institute a compari- 
son between it and the alleged forgery, is 
the only remaining question to be con- 
sidered. That question has been twice 
before this court, and each time it was 
held that papers foreign from the contro- 
versy, and having no connection with 
the case on trial, cannot be laid before the 
jury for any such purpose. In each the 
principle was recognized and admitted, 
that where the question of forgery is in- 
volved, and other papers bearing the dis- 
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of Kirksey v. Kirksey,' the previous decisions in the State were 
reviewed, and the following rules laid down: ‘+1. That it is not 
allowable for witnesses or juries to compare the handwriting of 
papers not in evidence for other purposes with the disputed 
writing or signature in evidence with the object of arriving at a 
conclusion as to the genuineness of the latter. 2. That in this 
respect there is no distinction between the competency of a wit- 
ness who has seen the party write, and an expert who has never 
seen him write. 3. That the jury may institute a comparison 
between writings or signatures in evidence before them for other 
purposes, proved to be genuine, and the disputed one, in order 
to arrive at a conclusion as to the genuineness of the latter.’’ ? 
It is also held, as we have seen in The State v. Givens, that, 
although comparison may be made by bringing together the 
disputed signature and other documents proved to be in the 
hand of the supposed writer, and relevant to the issue, yet that 
a jury cannot decide the genuineness of the disputed writing on 
this comparison alone, and unsupported by any other evidence. 
‘* Whether,”’ said Collier, C. J., ‘*a comparison by the jury is 
not permissible where evidence other than the genuine and dis- 
puted paper has been adduced, we need not consider; for in the 
present case, no direct proof of the forgery of the note was 
laid before the jury, but they were directed to determine that 
question by comparing the note with the recommendation. The 
law on this point, as we have seen, is greatly embarrassed by 
contradictory decisions, and we will not undertake to lay down 
with exactness what is believed to be the true rule on the 
subject; but we think that mere comparison of papers by a 
jury is not allowable, in the absence of all other proof, for the 
purpose of determining whether that about which there is a 
controversy is true or false. Where there is other evidence, 


puted signature are legitimately before right to instruct that body in the rules to 
the jury, the papers themselves being be observed by them while making such 
pertinent to the issue on trial, the jury comparison.” Bishop v. The State, 30 
may institute acomparison. The reason Ala. 40 (1857); Bestor v. Roberts, 58 Ala. 
of this exception to the general rule is 331 (1877). 

stated to be this: that in such case the 1 41 Ala. 630 (1868). 

jury will compare the handwriting, and 2 And see The State v. Givens, 5 Ala. 
it is much safer to adopt it asa principle, 747 (1843); Crist v. The State, 21 Ala. 
and thus give to the presiding judge the 187 (1852). 
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and the jury are in doubt, it is, perhaps, proper that they should, | 
for the purpose of satisfying their minds, refer to writings which 
have been offered as proof in the case. But, whether or not 
it be correct to do so, in the nature of things it would seem 
impracticable to prevent it, as the jury are not bound to disclose 
the grounds on which they attained a conclusion. No evidence 
having been given, independently of the writings, tending to 
show that the note was forged by the defendant, it follows that 
the instructions of the court to the jury that this question might 
be determined by a mere comparison of handwriting, was incor- 
rect.”” 

Arkansas. —In Arkansas, proof of handwriting by a com- 
parison by the jury of the writing to be proved, with other 
documents not already in evidence in the case, is not permitted.? 

Connecticut. —In the earliest case in this State, —the case 
of The State v. Nettleton,’ decided in 1789, —a comparison by 
the jury was permitted. In the report, however, it does not 
appear whether the standard of comparison was a writing other- 
wise relevant to the case. In Tyler v. Todd,‘ it is said: ** In 
this State we allow the disputed signature to be compared with 
signatures admitted or proved to be genuine. The triers may 
compare and judge for themselves, and experts may, upon com- 
parison, give their opinion. But the signature used as a standard 
of comparison must not only be genuine, but must be admitted 
or proved to be such before it can be used. No case has come 
to our knowledge in which the signature written by: another 
party, or a disputed signature, has been used for any such pur- 
pose. While we do not question the propriety of the rule 
adopted in this State, we are not disposed to extend it so as to 
embrace false or disputed signatures. This limitation of the 
rule is necessary in order to avoid confusion and collateral 
issues.””° 

Georgia. —In this State it was at first held that a comparison 


1 The State v. Givens, 5 Ala. 750 * 36 Conn. 223 (18659). 

(1843). 5 And see Lyon v. Lyman, 9 Conn. 
2 Miller v. Jones, 32 Ark. 338 (1877). 56 (18381). 
3 1 Root, 308. 
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was only allowable when the standards were properly in evi- 
dence.' But now it is provided by statute that ** other writings, 
proved or acknowledged to be genuine, may be admitted in 
evidence for the purpose of comparison by the jury. Such 
other new papers, when intended to be introduced, shall be 
submitted to the opposite party before he announces himself 
ready for trial.”’? 

Minois.—In Illinois comparison by juxtaposition is not 
allowed ; but the jury, and not experts, may compare the dis- 
puted writing with documents properly in evidence in the case 
for other purposes. In Pate v. The People,® decided in 1846, 
it was said: **The general rule on the subject of the proof of 
handwriting is well understood, and will be briefly stated. The 
proof is not to be made by the comparison of hands, but by the 
production of witnesses who have acquired a knowledge of the 
general character of the handwriting of the party. The modes 
of acquiring this knowledge are either by having seen him write 
or by having seen letters or other documents which the party has, 
in the course of business, recognized or admitted to be his own.”’ 
In 1859, in a capital case, it was said: ‘* The rule that the genu- 
ineness of handwriting cannot be proved or disproved by allow- 
ing the jury to compare it with the handwriting of the party 
proved or admitted to be genuine obtains in criminal as well as in 
civil cases.’’ Breese, J., dissenting from the rest of the court, and » 
delivering a lengthy opinion in favor of comparison by juxta- 
position. Six years later the Supreme Court, referring to Jum- 
pertz v. The People,® use the following language: ‘* Whatever 
we might be inclined to hold, were the question before us for the 
first time, it must be considered the law of this State that the 
genuineness of a signature can not be proved by comparing it 
with documents known to have been in his handwriting has been 


1 Boggins v. The State, 34 Ga. 278 permitted. Georgia Masonic, etc., Co. v. 
(1866); Henderson v. Hackney, 16 Ga. Gibson, 52 Ga. 643 (1874). 
525 (1854). 8 Ill. 644. 

2 Code, sect. 3840 (3787). The latter * Jumpertz v. The People, 21 Ill. 414. 
part of this section must be strictly com- 5 21 Tl. 414. 
plied with, or the comparison will not be 
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with another signature admitted to be genuine,’’ and rule that it 
is not allowable to prove the signatures to instruments sued on 
by the testimony of experts after comparing them with genuine 
signatures of the same party in documents already in the cause." 
This doctrine was followed again in 1866.? In Brobston v. 
Cahill,’ the rule in Jumpertz v. The People,‘ was said not to 
apply where the writing used as a standard of comparison is 
properly in evidence for other purposes in the case. 
Indiana.—An absurd confusion on this subject exists in 
Indiana, the result of the latest attempt to explain the law of that 
State in this respect. In Clark v. Wyatt,’ decided in 1860, the 
Supreme Court of Indiana refused to receive the opinion of a 
witness as to the handwriting of the defendant which was given 
after a comparison made by him between it and signatures of 
the defendant, acknowledged to be genuine, and already in the 
case. ‘* The gpneral rule is,”’ said Davison, J., that evidence 
founded on a mere comparison of hands by witnesses will not be 
allowed. * * * We are inclined to adopt the general rule 
above stated, and hold that evidence founded on a mere compari- 
son of hands should be deemed inadmissible.’’ In Shank r. 
Butsch,® the next case which arose in this State, the defendant 
having denied his signature to a promissory note on which he was 
sued, offered in evidence a number of other notes which he had 
executed in the usual course of business for the purpose of show- 
ing the jury that he uniformly wrote his name in a different way. 
The ruling of the trial court rejecting the evidence wa’s affirmed 
on appeal. But in Chance v. Indianapolis and Wesfield Gravel 
Railroad Company,’ which was determined ten years later than 
Clark v. Wyatt, that decision was said to be incorrect and it was 
laid down that comparison by experts with any writing admitted 
to be genuine was allowable. Again in Burdick v. Hunt,® the 
doctrine in Chance v. Indianapolis and Wesfield Gravel Railroad 
Company was approved, the court saying that it seemed better 
‘*to follow that case rather than go back to the rule in Clark v. 


! Kernin v. Hill, 87 Ill. 109 (1865). 3 15 Ind, 271 (1860). 
2 Putnam v. Wadley, 40 Ill. 346 (1866). 6 28 Ind. 20 (1867). 

5 64 Ill. 356. 7 32 Ind. 473 (1870). 
* 21 Ill. 414 (1859). 8 43 Ind. 386 (1873). 
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Wyatt.’’ Once again, in Huston v. Schindler,' decided in 1874, 
Chance v. Indianapolis and Westield Gravel Railroad Company 
was followed, the court approving, at the same time, the ruling in 
Burdick v. Hunt. ‘*The English authorities,’’ said Buskirk, J., 
who delivered the opinion of the whole court, ‘* hold that papers 
not properly in evidence for some other purpose, though admitted 
to be genuine, cannot be submitted to experts for the purpose of 
having an opinion upon a comparison of the admitted genuine 
signatures with the one alleged to have been forged. A different 
rule, however, has been established in this court. Such compari- 
son was held to be competent in Chance v. Indianapolis and Wes- 
field Gravel Railroad Company.’ The ruling in the above case 
was, upon thoughtful consideration and a full examination of the 
authorities, adhered to and followed in the case of Burdick v. 
Hunt.’ The rule should, therefore, be regarded as settled in this 
State that, while papers not properly admitted for some other 
purpose may be submitted, where the signatures are admitted to 
be genuine, with the signature charged to have been forged, to 
experts for the purpose of comparison by them, and that they may 
give to the jury an opinion based upon such comparison, such 
papers cannot be submitted to the jury to enable them to make a 
comparison between the admitted genuine signatures and one 
alleged to be a forgery.’’ The judge thought the rule in Indiana 
should be regarded as settled. But it remained for the same 
court, three years later, to put everything at seaagain. In Jones 
v. State, which was determined, in 1877, the prosecution desired 
to prove that a certain paper had been written by the prisoner. 
To do this they produced two other papers, which a witness testi- 
fied the prisoner had admitted to him he had written. Then they 
called an expert to prove by a comparison of the two last papers 
with the first paper that the first was in the handwriting of the 
prisoner, and the trial court admitted the evidence. On appeal 
this was held to be error on the ground that the standard of com- 
parison had not been ‘‘ admitted to be genuine ’’ by the prisoner 
and that evidence of his admission would not take the place of this 


1 46 Ind. 40 (1874). 3 43 Ind. 381, 
2 32 Ind, 472. * 60 Ind. 241. 
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requisite. This ruling is perfectly correct. But Biddle, C. J., 
who spoke for the whofe court, made an attempt to state the law 
of comparison of handwriting in a manner that entitles his opinion 
to a place in the curiosities of legal literature. ‘* The English 
rule,’’ he said, ‘* was in force in Indiana. It had been followed in 
Clark v. Wyatt and Shank v. Butsch.’’ He admitted that ** some 
remarks ’’ in the opinion of the court in Chance v. Indianapolis and 
Westfield Gravel Railroad Company, seemed to doubt the wisdom 
of the English rule, but his conclusion was in harmony with it. 
Then comes the startling statement that Burdick v. Hunt ‘ad- 
hered to the ruling in Clark v. Wyatt.’’ No reference is made 
to Huston v. Schindler, the chief justice being apparently igno- 
rant that such a case had ever been decided in the very court in 
which he sat. Now, the decision in Chance v. Indianapolis and 
Wesfield Gravel-Railroad Company, instead of being entirely in 
harmony with the English rule, was exactly the reverse, and 
instead of Burdick v. Hunt adhering to the ruling in Clark v. 
Wyatt, the court, as we have just seen, expresses the opinion that 
it is better to follow Chance v. Indianapolis and Wesfield Gravel 


Railroad Company, ‘‘ rather than go back to the rule in Clark v. 
Wyatt.’’ With this opinion of Biddle, C. J., as the latest exposi- 
tion of the law on this subject in Indiana, it is impossible to say 
what the rule in that State at this time really is. 

Iowa. — The Code of Iowa provides: ‘* Evidence respecting 
handwriting may be given by comparison made, by experts or by 
the jury, of writings of the same person which are proved to be 


994 


genuine. The standard must be proved to be genuine. There- 
fore, it has been held in that State that the certificate of acknowl- 
edgement to a mortgage purporting to be executed by the person 
whose handwriting is in dispute, is not a sufficient ** writing 
proved to be genuine’’ with which to compare the signature 
of the party to a deed; and this, although it is declared by 
statute that every instrument in writing affecting real estate, 
which is acknowledged or proved and certified, may be read in 
evidence without further proof. ‘* The court is not prepared to 
adopt the suggestion,”’ said Woodward, J., ‘* that the standard 


' Code Iowa, sect. 3655; Baker v. Mygatt, 14 Iowa, 131 (1862). 
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writing may be proved by witnesses who have only seen the 
party write, for this is, in effect, fixing the standard by com- 
parison; it is supporting a probability by a probability. Two 
obvious methods of proving the standard writing are, first, by the 
testimony of a witness or witnesses who saw the party write it; 
and, second, by the party’s admission when not offered by him 
self. We do not mean to say that these are the only methods, but 
only that the proof must be positive.’?! In a chancery case, 
where the cause is de novo before the Supreme Court, that court, 
under this statute, exercises the right of examining the signatures 
and making the comparison for itself.? But a determination 
of the court below, sitting as a jury, and after hearing evidence of 
experts, that a disputed writing is or is not genuine, is entitled, on 
appeal, to the same construction as the verdict of a jury.? And 
as the statute does not prescribe the time when the writing 
offered as a basis of comparison should be made, the fact that a 
signature so offered was made after the commencement of the 
action will not render it incompetent, though this may bé prop- 
erly considered by the jury in estimating its weight.‘ 

Kansas. —In Kansas, in an elaborate opinion delivered by 
Valentine, J., in 1872, it was held that comparison by juxta- 
position with writings, in evidence for that purpose alone, was 
competent in that State.® 

Kentucky.—In Woodard v. Spiller,® decided in 1833, it was 
said: ‘* The defendants offered in evidence a paper, purporting 
to have been signed by the plaintiff, proffering to prove his 
signature to other writings, and then by comparison to show 
that this, also, was signed by him. The court properly refused 
to allow it to go in evidence upon such proof. In some cases, 
where the antiquity of the writing renders it impossible for a 
living witness to prove he ever saw the party write, comparison 
permitted. It has also sometimes been admitted in aid and 
corroboration of other proof. But alone and without other 


1 Hyde v. Woolfolk, 1 Iowa, 160 (1855). * Singer Manuf. Co. v. McFarland, 538 
2 Morris v. Sargent, 18 Iowa, 97 (1864); Iowa, 540 (1880). 
Borland v. Walrath, 33 Iowa, 133 (1871). 5 Macomber v. Scott, 10 Kan. 340 
® Lay v. Wissman, 36 Iowa, 305(1873). (1872). 
6 1 Dana, 180(1833), (25 Am. Dec, 189). 
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proof, the general rule is not to admit it.’” Fourteen years later’ 
the Court of Appeals reatiirmed the doctrine that comparison by 
juxtaposition is not allowable in Kentucky, except where the 
writings were of such antiquity as not to be susceptible of proof 
in the ordinary way, or where other writings, clearly proved to 
be genuine, were already in evidence, in which case the jury 
might make the comparison for themselves. In Hawkins v. 
Grimes,’ it was held that the opinions of experts were not admis- 
sible as to the genuineness of handwriting, even though those 
opinions were formed after a comparison of the disputed signa- 
ture with writings already in evidence in the cause. The next, 
and last case in this State, seems to be Northern Bank v. 
Buford,*® decided in 1864, where the question was simply on 
the preponderance of testimony,—all the witnesses testifying 
apparently from their previous knowledge of the defendant’s 
handwriting.‘ 

Louisiana. — The Code of Louisiana provides: ** In case the 
party disavows his signature, proof of it may be given, under 
oath or affirmation, by at least one credible witness declaring 
positively that he knows the signature, as having seen the obli- 
gation signed by the person from whom payment is demanded ; 
and if there be no such deposition, the signature of the person 
must be ascertained by two persons having skill to judge of 
handwriting, appointed by the judge before whom the cause is 
pending, which two persons shall report, on oath, whether the 
signature appears to them to be that of the person whose it is 
alleged to be, on their having compared it with papers acknowl- 
edged to have been signed by him.’’* And further: ‘ The 
person against whom an act under private signature is produced 
is obliged formally to avow or disavow his signature. * * * 
If the party disavow the signature, or the heirs or other repre- 
sentatives declare that they do not know it, it must be proved 
by witnesses or comparison, as in other cases.”’ ® 


! Bannister v. Weatherford, 7 B. Mon. * And see Daniel rv. Toney, 2 Mete. 
269 (1847). (Ky.) 528 (1859). 

? 13 B. Mon. 260 (1852). 5 Code, Art. 226. 

3 1 Duv. 335. ® Code, Arts. 2240, 2241. See, as con- 
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Maine. —In Maine, by placing the documents in controversy 
with other specimens not otherwise pertinent to the issue, com- 
parison of handwriting may be made by the jury,' or by a qualified 
expert ;? but one not an expert in handwriting cannot give evidence 
after a mere comparison at the trial, unless possessed of some pre- 
vious knowledge of the handwriting in question.’ The reasons for 
this latter distinction are thus stated by Rice, J. : ‘* The practised 
eye of the expert will enable him to perceive the distinguishing 
characteristics or features in different specimens of handwriting, 
and at once to indicate the points of similarity or dissimilarity, 
though entirely unacquainted with the specimens presented. By 
long practice and observation, he has become skilled in such 
matters. Not so with the non-expert. It is only when he has 
become familiar with the peculiarities of handwriting, as one 
becomes familar with the countenance of his friend, or the char- 
acteristics of objects of common observation, that he is able to dis- 
tinguish between it and other specimens that may bear only a slight 
resemblance to it."”. In Hammond’s case,‘ which arose in 1822, to 
prove that the signature to a forged check was in the prisoner's 
handwriting, a witness testified that he had seen and critically 
examined a sheet of paper containing a number of blank chéks 
signed with the names charged to be forged, which had been 
found in the prisoner’s desk, but had since been lost, but which 
the prisoner acknowledged that he had written. From this 
examination he swore that he believed the forged signature 
was in the prisoner’s handwriting. The Supreme Court held the 
witness competent. In Page v. Homans,? to prove the signatures 
of the defendants to a promissory note, a number of specimens 


struing this provision, Clark v. Cochran, 
3 Mart. (La.) 360; Lecarpenter v. Delert, 4 
Mart. (La.) 454 (1816); Conrad v. Louisi- 
ana Bank, 10 Mart. (La.) 700 (1822); Bar- 
field v. Hewlett, 6 Mart. (x. s.) 78 (1827); 
City Bank v. Foucher, 9 La. 410 (1836); 
Plicque v. Labranche, 9 La. 559 (1836) ; 
Bradford v. Cooper, 1 La. An. 325 (1846); 
Harris v. Patten, 2 La, An. 217 (1847); 
Fox v. McDonough, 18 La. An. 445 
(1866); The State v. Barrow, 31 La. An. 


691 (1879); The State v. Fritz, 23 La. An. 
55 (1871). 

1 “Tn this State, it is competent to 
submit that comparison to the judgment - 
of the jury.” Weston, C. J., in Page v. 
Homans, 14 Me. 482 (1837). 

* Sweetser v. Lowell, 33 Me. 446 (1851), 

’ Hammond’s Case, 2 Greenl. 33 (11 
Am. Dec. 39); Page v. Homans, 14 Me. 
487. 

* 2 Greenl. 33 (11 Am. Dec. 39). 

5 14 Me. 478, 
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of the signatures of each were introduced and submitted to the 
jury. A witness who had never seen them write, was unac- 
quainted with their handwriting, and professed no peculiar skill 
in identifying signatures, was asked to compare the papers and to 
give his opinion as to whether those affixed to the note were in 
the defendant’s writing. The rejection of his evidence was held 
proper. Weston, C. J., distinguished Hammond’s case from this 
because in the former a knowledge of the handwriting gained 
previous to the trial was shown, saying: ‘* In the case under 
consideration, the witness had no previous knowledge. He was 
called upon to exercise his judgment upon a comparison then to 
be made. What light could he afford upon the point in contro- 
versy? He possessed no peculiar skill. It must have been more 
satisfactory to the jury to see with their own eyes than to ask 
the aid of his. He could only state how the evidence impressed 
his mind. The same evidence was before the jury, and it was 
their duty to determine its force and effect. It was to their 
judgment, and not to the opinion of a witness as to the weight of 
the evidence, to which the parties submitted. * * * The evi- 
dence of their own senses is better in its nature than the state- 
ment of another, although under oath, as to how it appears to 
the eye.’’ Finally, in 1860, the question was discussed at consid- 
erable length in the leading case of Woodman v. Dana,’ and the 
rule clearly stated by Rice, J., in these words: ** No witness, 
except an expert, is competent to give an opinion simply by 
comparison of hands by juxtaposition, and this is done by the 
production of the standard in open court. Now, experts can 
only give opinions in cases where they have previous acquaint- 
ance and knowledge of the handwriting by which the genuineness 
of the controverted specimen is to be tested. And in this case 
the standard would not be present. The required previous 
knowledge may have been acquired by having seen the person 
write, by having become acquainted with his handwriting by 
corresponding with him in the usual course of business, or by 
having examined specimens of writing proved or admitted to 
have been written by him. The expert need have no previous 


52 Me. 9. 


42 PROOF OF HANDWRITING — BY COMPARISON. 
acquaintance or knowledge of his standard to authorize him 
to express an opinion from comparison. The non-expert can- 
not express an opinion without such previous acquaintance or 
knowledge.”’ 

Maryland. —In Smith v. Walton,! it was said: ‘* We consider 
it as the settled rule of the English law, which in this respect we 
approve and adopt, that, with the exception of ancient documents, 
an exception standing upon the necessity of the case, signatures 
cannot be proved by a direct comparison of hands ; by which it is 
meant the collation of two papers in juxtaposition, for the purpose 
of ascertaining by inspection, if they were written by the same 
person.’’ The question did not again present itself for decision in 
this State until 1857, when the Court of Appeals held that ‘* it was 
not competent for a party to introduce at the trial other papers 
irrelevant to the issues for the purpose of enabling a witness or 
the jury to institute a comparison of handwriting.’’? This rule of 
law, in its opinion, rests upon the soundest reasons. Two years 
afterwards the same court ruled that the disputed writing might 
be compared by the jury with handwriting of the party admitted 
or clearly proved to be genuine, and already in evidence in the 
cause.? Comparison of handwriting by witnesses was again 
rejected in 1867;4* and the earlier cases were reviewed and 
approved in Tome v. Parkersburg Branch Railroad Company,’ 
decided in 1873, two of the judges dissenting from the majority 
on the admissibility of proof of handwriting by comparison. 

But though a witness otherwise qualified to give his opinion, 
either from having seen the party write, or from having carried 
on a correspondence with him, or the like, may, for the purpose 
of refreshing his recollection and strengthening his belief, make 
a comparison of the writing in dispute with other writings of 
the same person, yet he is not allowed to give his opinion from 
that comparison alone, and without any regard to his antecedent 
knowledge. This distinction is illustrated in Smith v. Wal- 


1 8 Gill. 81 (1849). 


3 Williams v. Drexel, 14 Md. 573 


2 Armstrong v. Thurston, 11 Md. 148 (1859). 
(1857). 


4 Miller v. Johnson, 27 Md. 6 (1867). 
5 39 Md. 98. 
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ton.’ To prove the defendant’s signature to a bill, a witness was 
introduced who knew the defendant’s handwriting. A draft 
in the defendant’s handwriting was then shown the witness to 
refresh his memory, and he testified that, from comparing 
the two signatures, he believed the signature to the bill to 
be genuine. On appeal this evidence was ruled inadmissi- 
ble. ‘*If the witness,’’ said Martin, J., ‘‘ after having thus 
retouched and strengthened his recollection of the defendant’s 
handwriting by inspecting the draft, had stated that he believed 
the disputed signature to be genuine as a result of a comparison 
between that signature and the impression he had formed in his 
mind as to the general character of the defendant’s writing, 
derived from antecedent knowledge, no legal exception could 
have been taken to the testimony. But this is not the character 
of the testimony received by the court. After the witness had 
inspected the draft, the counsel for the plaintiff handed to him the 
cause of action upon which the suit was instituted, and asked him 
to compare the two signatures, which the witness did; the coun- 
sel then asked him whether, from comparing the two signatures, 
he did not believe the signature to the single bill to be genuine, to 
which the witness answered, that from comparing the two signa- 
tures he believed the signature to the bill to be genuine. And 
it is perfectly manifest, looking alone to the facts disclosed 
by this exception, that the opinion expressed by the witness with 
respect to the genuineness of the signature to the cause of 
action, was not derived in any degree from his antecedent knowl- 
edge of the defendant’s autograph, but was exclusively founded 
upon the supposed similarity between the single bill in contest 
and the draft, the two papers being placed at that time before 
him in juxtaposition, that he might compare them in order to 
ascertain from inspection whether both were written by the same 
person. * * * The testimony was clearly inadmissible, as 
an attempt to prove the genuineness of the disputed signature, by 
the opinion of a witness who founded his belief upon a mere 
naked comparison of the two papers submitted to his exam- 
ination, * * * although the witness had some previous 


1 8 Gill, 81 (1849). 
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acquaintance with the general character of the defendant’s writ- 

ng, yet as the belief he expressed with respect to the genuine- 
ness of the signature to the single bill was not derived from that 
antecedent knowledge, but was founded upon a supposed simi- 
larity between the two signatures before him, he stood precisely 
in the predicament of a witness who, without ever having seen a 
party write, is required to testify to the authenticity of his sig- 
nature by a mere comparison of hands.”’ 

Massachusetts. — In Massachusetts the handwriting of a person 
may be proved by a comparison with his handwriting in other 
instruments proved to be genuine.! 

In Homer v. Wallis,’ decided in 1814, the signature of the 
defendant to a promissory note in suit being denied, the plaintiff 
produced an instrument proved to have been signed by the 
defendant, which was admitted by the court. ‘* It was insisted,”’ 


said Parker, C. J., in affirming the ruling, ‘* that comparison 
of handwriting is in no case legal evidence, and that it being 
admitted in the trial of this cause, a new trial ought to be had. 
Whatever doubts there may now be in England as to this species 


of evidence (for in former times it was holden admissible, and 
has never yet, to our knowledge, been absolutely settled other- 
wise), we have no doubt that it has become, by long and invari- 
able usage in this State, competent evidence here. It has been 
once or twice questioned at nisi prius in consequence of an 
observation in Peake, but has never been made a serious ques- 
tion of. Indeed, we have no doubt that a comparison by the 
jury of the contested signature, with other writings proved to 
be genuine is by the common law of this commonwealth, proper 
evidence. It may frequently be unsatisfactory, but sometimes 
it may be decisive. At any rate, like all other evidence, it is to 
be weighed with discretion by the jury.”’ Here, the question was 


whether the comparison might 


1 Homer v. Wallis, 11 Mass. 309 (6 
Am. Dec. 169) (1814); Hall v. Huse, 10 
Mass. 39 (1813); Salem Bank v. Glou- 
cester Bank, 17 Mass. 25 (1820); Cabot 
Bank v. Russell, 4 Gray, 167 (1855); Mar- 
tin v. Maguire, 7 Gray, 177 (1856); Bacon 
v. Williams, 13 Gray, 525 (1859); Marcy 


be made by the jury. Twenty- 


v. Barnes, 16 Gray, 161 (1860); King v. 
Donahue, 110 Mass. 155 (1872); The 
Commonwealth v. Coe, 115 Mass. 481 
(1874); Demeritt v. Randall, 116 Mass. 
331 (1874). 
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one years later, the admissibility of the testimony of experts 
obtained after a comparison by juxtaposition came before the 
same court for decision, in Moody v. Rowell.! Three questions 
were presented in this case: First, Whether it was competent, 
in order to prove that a handwriting is genuine or fabricated and 
forged, to give in evidence another signature of the same person, 
to a paper not otherwise competent evidence in the case, to enable 
the court and jury by an examination and comparison of the gen- 
uine specimen with the controverted one, to form an opinion con- 
cerning the genuineness of the latter; second, whether it was 
competent to call a witness professing to have peculiar knowledge 
and skill in detecting forgeries, to give an opinion to the jury, 
founded on a comparison, without any personal knowledge of 
the actual handwriting of the party whose signature is in contro- 
versy, and, third, whether such an expert may give an opinion 
to the jury, on a mere inspection of the controverted hand, 
whether it is a free genuine and natural hand, or a stiff artificial 
and imitated one. Chief Justice Shaw, in an elaborate opinion, 
answered all these questions in the affirmative. The first he con- 
sidered settled in Massachusetts, by Homer v. Wallis. ‘* The 
point,’’ said he, ** has been settled by a long course of practical 
and judicial decision, and we are not at liberty to depart from it. 
Some of the reasons given for the adoption of a contrary rule in 
England are now obsolete, and certainly do not apply here; the 
leading one is that jurors may not be able to write or read, and 
so would not be competent to decide upon such evidence. One 
reason for allowing no person to attest to the belief of another’s 
handwriting being genuine, unless he had seen him write was, 
that it at least insures proof that the party was capable of writ- 
ing. But that proof might be easily furnished aliunde, and 
must in fact be given by proof of the genuineness of the stand- 
ard offered for comparison, which must be direct to the fact of 
its having been actually written by the party, by one who saw 
him write it. Besides, in England that reason was got over, 
when it was admitted that an opinion might be given by one who 
had corresponded with the party but had never seen him write.’’ 
**As to the second question,’’ said the chief justice, ‘* whether 


1 17 Pick. 490 (28 Am. Dec. 319) (1835). 
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persons of skill can be called to give evidence of opinion, as to 
the identity or difference of admitted or proved specimens, with 
the signature in controversy, I consider it in effect settled by the 

first. It is a question of skill and experience, depending upon a 

practised eye, experience, judgment, and habit, arising from 

being constantly employed to examine signatures and detect 

forgeries. It was so considered by Mr. Baron Hotham in his 

learned judgment in Rex v. Cator. Having come to the conclu- 

sion that comparison of hands was not competent evidence, he 

considered it to follow as a necessary conclusion that the opinion 

of one who could judge only by making such comparison was 

equally inadmissible. It appears that the converse of this propo- 

sition is equally sound, that when comparison is received as com- 

petent evidence, as it depends upon peculiar knowledge and skill, | 
it is within the established principle in regard to matters of sci- 

ence, art, and skill, to take as facts the opinions of those who 

may be presumed to have such art and skill, arising from the 

peculiar means afforded to such persons, by their situation, 

employment, and habits of observation. Such evidence was 

admitted in Goodtitle v. Braham,’ and although the authority of 

that case was much shaken afterwards, it was not on the ground 

that evidence of the opinion of skilled persons was not proper 

when the nature of the inquiry admitted of it, but because, in the 

case of handwriting, there was no proper foundation laid for the 

admission of such evidence of opinion.’’ The third question 

was easily disposed of in the same way on the authority of Rex 

v. Cator.2 Again, in 1838,° the court permitted a comparison by 

the jury of the disputed signature, with other documents proved 

to be genuine, affirming the previous rulings in Homer v. Wallis, 

and Moody v. Rowell. 

Michigan. — In Vinton v. Peck,‘ decided by the Supreme Court 
of Michigan in 1866, it was held that a ** comparison of hands by 
witnesses, where there is an undisputed standard in the cause, or 
where documents are fairly before the jury upon the issues, is 
allowable,’’ and that this comparison may be made by ordinary 


1 4 Term Rep. 497. 


8 Richardson v. Newcomb, 21 Pick. 
2 4 Esp. 117. 


817 (1838). * 14 Mich, 287. 
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witnesses, not experts. The ruling was affirmed in 1874.’ In 
Foster’s Will,? two years later, the court refused to allow the rule 
adopted in 1866 to be extended to documents not belonging to the 
cause. ‘* It was held in Vinton v. Peck,’’ said Campbell, J.,** that 
such testimony might be based on papers in the cause, although its 
value may not be very great. But when to the danger of hasty, 
and, perhaps, biased opinions, is added the disputed genuineness of 
papers produced, and the difficulty of producing all that might 
be of use, for comparison on both sides, we cannot but think 
the risk is too great to justify the reception of such means of 
proof.’’® 

Mississippi. — In Mississippi, comparison by juxtaposition is 
allowed with documents not otherwise in issue in the cause.‘ 

Missouri. —In Dow v. Spenny,’ the court below, in an action 
on a promissory note alleged to have been forged, having refused 
to allow a paper not in evidence to be used as a standard of com- 
parison, this ruling was affirmed on appeal. ‘+ The evidence,”’ 
said Scott, J., ‘‘in relation to the comparison of handwriting 
was properly excluded, as the fact did not bring the case within 
the rule as stated by Greenleaf.’’ In The State v. Scott,’ ona 
prosecution for passing a forged check, it was held proper to allow 
a comparison, either by the jury alone or by experts, of the writing 
on the check with the indorsement, the prisoner having admitted 
that he made the indorsement. ‘‘ The case we are now consider- 
ing,’’ said Wagner, J., ‘* seems to come within the exception or 
relaxation of the rule as stated by Greenleaf and Phillips. —, There 
was no collateral issue raised, nor any irrelevant or outside paper 
or writing introduced for the purpose of admitting testimony by 
comparison. The forged check was the exact paper in evidence, 
and independently of the acknowledgement of the prisoner, the 
indorsement and signature were positively proved, and it was 


1 Van Sickle v. The People, 29 Mich. * Wilson v. Beauchamp, 50 Miss. 24 
. ' 2 84 Mich, 21 (1867). (1876); Garvin v. The State, 52 Miss. 209 
5’ And see Worth v. McConnell, 42 (1876). 

Mich. 473 (1880); First Nat. Bk. v. Robert, 5 29 Mo. 387 (1860). 

41 Mich. 709 (1879); Howard ». Patrick, ® 45 Mo. 302 (1870), and see The State 


48 Mich. 128 (1880); The People v. Cline, v. Tompkins, 71 Mo. 452 (1880). 
44 Mich. 291 (1880). 
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competent to submit the whole paper to the jury, with or with- 
out the aid of experts, for them to form their own conclusion, as 
to whether the whole instrument, with the indorsement thereon, 
was produced by one and the same hand.’*! Two years later the 
question was again considered, and the court refused to extend 
the operation of the rule as announced in the earlier decisions 
**so as to’ allow collateral issues to be raised in regard to the 
handwriting of instruments in no way relating to or connected 
with the cause.”’? 

Nebraska. —In Nebraska it has been held that a witness, not 
an expert, cannot be permitted to give his opinion formed after 
a comparison of the disputed signature with the signature of the | 
party attached to pleadings filed in the case.* 

New Hampshire. —In New Hampshire comparison of the dis- 
puted handwriting with documents irrelevant to the issue may be 
made either by the jury or by experts. This, however, can not 
be done until after some evidence of belief, founded upon knowl- 
edge of the handwriting has been laid before the jury. With this 
limitation, comparison by juxtaposition is allowed in this State,‘ 
and of course where the documents with which the comparison is 
made are already in the case for other purposes, the limitation 
does not apply. In Myers v. Toscan,’ the defendant, who relied 
upon a receipt which he alleged was in the handwriting of the 
plaintiff, produced another paper purporting to be signed by the 
plaintiff, and proved the signature to be genuine. The court per- 
mitted the latter paper to be submitted to the jury, and instructed 
them that they might compare the signatures, and if satisfied 
from the comparison that the receipt was genuine, to return a 
verdict for the defendant, which they did. On appeal the judg- 
ment was reversed. ‘* We take it to be a well settled principle 
of law,”’ said Richardson, C. J., ‘* that it cannot be left to a jury 


1 And see Corby v. Weddle, 57 Mo. * Bowman »v. Sanborn, 25 N. H. 90 
452 (1874); Pourcelly v. Lewis, 8 Mo. (1852). 


App. 593. 5 Bowman v. Sanborn, 25 N. H. 90 
* The State v. Clinton, 67 Mo. 380 (1852); The State v. Shinborn, 46 N. H. 

(1878). 501 (1866); The State v. Clark, 54 N. H. 
5 First Nat. Bk. v. Lierman, 5 Neb. 460 (1874). 
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to determine whether a signature is genuine or not, merely by 
comparing it with other signatures proved to be genuine. But 
when witnesses, acquainted with the handwriting in question, 
have been called and examined, other signatures proved to be 
genuine, may be submitted to the jury, to corroborate or weaker 
the testimony of such witnesses. As it was submitted to the 
jury in this case, to decide by a mere comparison of handwriting, _ 
we entertain no doubt there must be a new trial granted.’’ This 

case was decided in 1824. Twenty-eight years later, in Bowman 
v. Sanborn,' the subject was reviewed and the rule adhered to in 
the State stated by Eastman, J., thus: ** Where papers are 
already in evidence for other purposes and about whose genuine- 
ness there is no dispute, the jury may make a comparison between 
them and the writing in question or an expert may make a com- 
parison and testify as to his opinion in the matter. But the 
practice with us has no doubt generally been not to rely upon 
the comparison till evidence of belief in the handwriting derived 
from a knowledge of the same has been introduced. * * * 
We have not gone so far as to hold that writings may be proved 
solely by introducing papers and documents irrelevant to the 
issue, and then leaving it to the jury or an expert to institute a 
comparison between the documents thus introduced and the 
handwriting in dispute. Our practice in such cases is to introduce 
evidence of belief founded upon knowledge, and then to allow 
specimens to be laid before the jury which are admitted to be 
genuine, and a comparison to be thus made. If there is any 
controversy as to the genuineness of the specimens, they are 
excluded, and for the obvious reason that collateral issues would 
at once be raised upon them should a different course be taken.’’ 
The question came again before the Supreme Court of New Hamp- 
shire in 1873, in the case of The State v. Hastings,’ where, after 
a review of the previous decisions on the subject, the chief justice, 
who delivered the opinion of the court, after referring to the 
practice under the English statute allowing the comparison of a 
disputed writing with any writing proved to the satisfaction of 
the judge to be genuine, as a ** reasonable rule,’’ said, that with 


1 25 N. H. 90 (1852). 2 53 N. H. 460 (1878). 
VOL. IV—N. < 
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the moditication that the genuineness of the writing introduced 
for the purpose of comparison should be decided by the jury 
instead of the judge: ‘* We see no reason why this English rule 
may not be adopted in this State as a plain and just rule to be 
followed in all such eases.’’ This case was a peculiar one. The 
prisoner was charged with forgery, and to prove that the instru- 
ment in question was in her handwriting, two witnesses were 
introduced by the State. The first was the keeper of the jail in 
which she had been contined during her trial, and through whose 
hands several letters signed with her name had passed to parties 
outside. He had never seen her write, but in each instance the 
letters had been handed to him by the prisoner, and he believed 
she wrote them. The second witness testified that she had 
boarded with him previous to her arrest ; that he had frequently 
noticed her using pencil and paper in her room, and that after 
her arrest he had found a paper in her room with writing on it, 
but without date, address or signature. The trial court permitted 
the first witness to give his opinion, on his knowledge so gained, 
that the alleged forged writing was in her hand, and allowed the 
jury to compare it with the paper found in her room by the 
second witness. In the Supreme Court it was held that the rul- 
ing in the first case was proper, but that the paper found in the 
prisoner’s room should not have been admitted for the purpose 
of comparison by the jury, as there was no sufficient proof that it 
had actually been written by her. It is difficult to understand 
the opinion of the court in this case; more difficult still it is to 
reconcile the language which was employed with the decision 
which was rendered. In both Myers v. Toscan and Bowman v. 
Sanborn, it had been expressly laid down that specimens irre- 
levant to the other issues in the case could not be introduced for 
the purpose of comparison by the jury until some evidence of 
belief, founded upon knowledge, had been shown. But the opin- 
on in The State v. Hastings adopts the rule of the English 
statute, which contains no such limitation, and this without over- 
ruling either of the former cases. It is very clear that The State v. 
Hastings required no such extension of the rule heretofore in force 
in New Hampshire, as the facts showed that the knowledge, founded 
on belief, was present in the case in the testimony of the jailer 
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who had seen writings of the prisoner in the course of his employ- 
ment. Finally, and as if to make confusion worse confounded, 
the judgment is reversed because the evidence was insufficient to 
show the genuineness of the paper offered as a basis of compari- 
son, in spite of the fact that the same opinion emphatically holds 
that the question of the genuineness of the writing introduced for 
the purpose of comparison, is a question to be decided by the 
jury. 

New Jersey. —In Crissman v. Schoonover,' decided in 1809, 
on the trial of an action brought upon a note of hand, no 
witnesses were sworn, but papers in the handwriting of the 
defendant, were delivered to the jury to compare them with 
the note on which the action was brought, from which they 
inferred that the note was in the defendant’s handwriting, and 
rendered a verdict for the plaintiff. The Supreme Court, without 
giving any opinion how far comparison of handwriting could be 
allowed, reversed the judgment for the reason that it did not 
appear that the standards in this case had even been proved to 
be in the handwriting of the defendant. Again, in 1825, a wit- 
ness was admitted by the trial court to prove a signature whose 
only knowledge of the party’s handwriting was obtained from 
writings he had seen which were said by other persons, not under 
oath at the time, to be his, and who gave his opinion by com- 
paring those writings in his mind with the one in issue. ‘ The 
evidence,’’ it was said in the Supreme Court, ** was clearly incom- 
petent.”’ It was from mere comparison, and that of the very 
lowest order and under the most suspicious circumstances.? In 
West v. The State,’ decided in 1849, it was said: ** The general 
rule of the common law that handwriting is not to be proved by 
comparison has been fully recognized in this State, and is not 
now questioned. ‘The proof must be by a witness having proper 
knowledge of a party’s handwriting acquired either by seeing 
him write, or by correspondence, or other business transactions 
with him, from which a personal knowledge of the character of 
the handwriting is secured.’’ Subsequently, by statute, opinions 
gained by comparison of handwriting were made competent evi- 


Pen.396. Goldsmith v. Bane, 8 N. J. L. 87 (1825). 22. N. J. L. 212 (1849). 
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dence, in this case under limitations similar to those in the 
English statute, viz.: the standard to be proved to the satisfac- 
tion of the court to be genuine; and also to be shown to have 
been written anée litem motam.' The admissibility of such evi- 
dence was therefore established in this State, though, as said in 
a subsequent case, ‘‘it still must be esteemed proof of low 
degree.”’ ? 

New York. —In Titfort v. Knott,®? decided in 1801, several 
papers having by consent been delivered to the jury to enable 
them to make a comparison of hands, the Supreme Court ruled 
that the consent took away all objection to their admissibility 
and declined to give any opinion as to the legality of such testi- 
mony. Eight years later the question was again approached, but 
not decided, the court (Van Ness, J.) saying: ‘* It is supposed 
that this was an attempt on the part of the plaintiff to prove his 
handwriting by what is termed *‘ comparison of hands,’ which, it 
is contended, according to the present law, is not competent testi- 
mony. I by no means intend to controvert the rule as stated ; 
but according to my understanding of the evidence given, it has 
no application to this case.’’* About the same time, at nisi prius, 
the same judge made a ruling on the point. In an action against 
the indorsee of a promissory note there was conflicting evidence 
upon the genuineness of the indorsement. Several signatures of 
the defendant were then offered by the plaintiff for the purpose 
of comparison by the jury. But Van Ness, J., refused to admit 
it. ‘*I have examined the decisions on this point with attention, 
and am satisfied that the weight of authority is against the admis- 
sion of the testimony offered. I have conversed on this subject 
with some of my brethern who were of the same opinion with 
myself.’’® About the same time, and also at nisi prius, Spen- 
cer, J., allowed a witness to give an opinion to the jury based ona 
comparison of the disputed writing with a document already in 


1 Rev. Stats. (N. J.), sect. 19, p. 381. 3 2 Johns. Cas. 211. 

2 Mutual Benefit Life Ins. Co. »v. * Jackson v. Van Deusen, 5 Johns. 
Brown, 30 N. J. Eq. 200 (1878); Brown, 144 (1809). 
v. Mutual Benefit Life Ins. Co., 82 N. J. 5 Haskins v. Stuyvesant, Anth. 132 
Eg. 811 (1880). (1809). 
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evidence in the case.!. In The People v. Spooner,’ it was held in 
the Supreme Court, reversing the ruling of the court below, that 
opinions based solely on a comparison of hands at the trial were 
not admissible,’ following the decision of the same court in 
Jackson v. Phillips.* Similar rulings were made by Bronson, J., 
in 1843;° by Bosworth, J., in 1858;° by Allen, J., in 1861; 
by Daly, C. J., in 1875;® by Davis, J., in 1876;° by Talcott, 
J., in 1877; by Potter, J., in 1872;" by Jones, J., in 1871 ;? 
by Curtis, J., in 1874 ;¥ but in a majority of these cases, it was 
assumed that if the paper was properly in evidence for other 
purposes the comparison might be made by the jury or by experts. 
In Van Wyck v. McIntosh," the Court of Appeals, in 1856, laid 
down the law thus: ‘* Our courts have adopted the English rule, 
which excludes such comparison by the jury, as evidence to 
prove or disprove the handwriting of a party, and the opinions 
of witnesses formed thereon. A different rule prevails in sev- 
eral of our sister States. The true rule on this subject is 
that laid down in Doe v. Newton,” that where different instru- 
ments are properly in evidence for other purposes, the handwrit- 
ing of such instruments may be compared by the jury, and the 
genuineness or simulation of the handwriting in question be 
inferred from such comparison. But other instruments or signa- 
tures cannot be introduced for that purpose.’’ Several years 
later, in Randolph v. Laughlin,” it was held that other papers, 


1 Rogers v. Shaler, Anth. 149 (1809). 

2 1 Denio, 343 (1845). 

5 See The People v. Hewit, 2 Park. 
Cr. 20 (1823). 

4 9 Cow, 94 (1828), and see Hutchin’s 
Case, 4 City H. Rec. 119 (1819); Phoenix 
Fire Ins. Co. v. Philip, 13 Wend. 81 
(1834); Re Merchant, 1 Tuck. Sur. 175 
(1864) ; Olmstead v. Stewart, 13 Johns. 239 
(1816); Cheritree v. Roggens, 67 Barb. 
124 (1873); Taylor v. Crowninshield, 5 
N. Y. Leg. Obs. 209 (1846): where, inci- 
dently, comparison by juxtaposition was 
said to be incompetent 

5 Wilson v. Kirkland, 5 Hill, 183. 

® Hoyt v. Stuart, 3 Bosw. 447. 


7 Ellis v. The People, 21 How. Pr. 356 
(1861). 
§ Gilbert v. Simpson, 6 Daly 29 (1875). 

* Glover v. Mayor, 7 Hun, 232 (1876). 

10 Haughey v. Wright, 12 Hun, 179 
(1877). 

" Goodyear v. Vosburgh, 63 Barb. 154 
(1872). 

2 Morey v. Safe Deposit Co., 34 N. 
Y. (F. & Sp.) 155 (1871). 

18 Frank v. Chemical Nat. Bk. 37 N. 
Y. (J. & S.) 26 (1874); but see Roe v. 
Roe, 40 N. Y. (J. & S.) 1 (1875.) 

“14 N. Y. 439 (1856); followed in 
Dubois v. Baker, 30 N. Y. 855 (1864). 
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conceded to be the genuine writings of the party whose signature 
was in dispute, but not properly in evidence in the case for other 
purposes, were not admissible for the sole purpose of allowing a 
comparison of them by the jury, and this principle was followed 
in a criminal case in 1880.! In Miles v. Loomis,’ decided in 1878, 
the Court of Appeals laid it down that experts might testify as 
to handwriting by comparison with documents proved and properly 
in evidence for other purposes ; and, following this, it was ruled 
in Harper v. McDermott,® (decided by the Court of Appeals in 
1880), and the latest decision on this subject in this State, that 
comparison by an expert will not be allowed where the standards 
are not properly in evidence in the case for some purpose other 
than of being compared. , 

North Carolina. — In Pope v. Askew,‘ decided in 1840, Gas- 
ton, J., said: ** Testimony as to handwriting, founded on what is 
properly termed comparison of hands, seems to be now generally 
exploded.’’ In Outlaw v. Hurdle,’ it was held that this rule 
was not altered by the fact that the standards of comparison 
were in evidence in the case for other purposes, and that even in 
this case it was improper to submit the two to the jury for in- 
spection. ‘‘A jury,’’ said the court, ‘‘is to hear the evidence, but 
not to see it,’’ and this ruling was approved in a case three years 
later. But in Yates v. Yates,’ decided in 1877, it was held that 
comparison by an expert of the disputed writing with others, 
admittedly genuine and otherwise in evidence, was permissible. 

Ohio. —In Ohio it is settled that comparison of a disputed 
writing with another is admissible, even when the latter is not 
otherwise in evidence in the case. In Murphy v. Hagerman,® the 
first case in the State on this point, an irrelevant document was, 
by consent, submitted to the jury, for them to make a com- 
parison of it and the signature in dispute. In Hicks v. Person,’ 
decided in 1850, it was held that where signatures of a person 
are in evidence and are admitted to be genuine, experts may give 


1 Pontius v. The People, 82 N. Y. 349 5 1 Jones L. 150 (1853). > 
(1880). ® Otey v. Hoyt, 3 Jones L, 407. 

2 75 N. Y. 288 (1878). 7 76 N. ©. 148 (1877). 

° 19 Alb. L. J. 367. 8 Wright, 293 (1833). 
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an opinion by comparing them with the signature in controversy. 
This ruling appears to have been followed in 1863, in Calkins v. 
The State, though the report of the latter case is somewhat 
obscure as to whether or not the standards of comparison were 
otherwise relevant to the case.’ Calkins v. The State was. 
explained by the same court six years later, and the rule laid 
down that the standard, when not already in the case, or admitted 
to be genuine, must be proved by persons who testify directly 
and positively to its having been written by the party in question.? 

Pennsylvania. — The earliest notice of evidence of handwrit- 
ing by comparison is found in a dictum of Chief Justice Tilgh- 
man, contained in a judgment delivered in 1812, in the case of 
McCorkle v. Binns.’ In an action for libel against the publisher 
of a newspaper, the copy of the paper in which the libel was 
contained was allowed by the judge to be compared with another 
purchased at the defendant’s office. On appeal the ruling was 
affirmed. ‘* The defendant’s counsel say this was wrong,” said 
the Chief Justice, ‘* because proof by comparison of handwriting 
is not legal and a fortiorari proof by comparison of types, ete. 
If comparison of hands were in no case legal evidence, it would 
operate strongly in favor of defendant’s argument, but I do not 
take the law to go so far. After evidence has been given in 
support of a writing it may be corroborated by comparing the 
writing in question with other writing concerning which there is 
no doubt. * * * Some of the old books gave as a reason 
for not submitting comparison of hands, that perhaps séme of 
the jury cannot write. But when they can all write, that 
reason has no weight ; and I believe it is very rare, indeed, at this 
time of day, to find a juryman in this city who cannot write. 
If the discovery of truth is the object of evidence, it must be 
confessed that in doubtful cases the jury, after hearing ‘other 
testimony, may be much assisted by a comparison of hands. 
On the same principle, I think, that a foundation being first laid, 
the jury may be permitted to compare the types, details, ete., of 
newspapers.’’ Whether the comparison was to be made by the 


' Calkins v. The State, 14 Ohio St.222, St. 600 (1876); Koons v. The State, 36 
? Bragg v. Colwell, 19 Ohio St. 407 Ohio St. 198 (1880). 
(1869); and see Pavey v. Pavey, 30 Ohio 5 6 Binn. 340 (6 Am. Dec. 420 (1812). 
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jury or by witnesses was a question not raised or decided in this 
case. In Farmers’ Bank v. Whitehall,’ decided in 1823, the 
defendant was sued as indorsee of a promissory note, and the 
genuineness of his signature was in issue. Two witnesses, both 
of whom had seen him .write, swore to their belief that the 
indorsement was in the defendant’s handwriting. But to corrob- 
orate their evidence, an original administration account, which the 
defendant and his mother had settled, signed and swore to in 
the presence of the register, was offered for the purpose of 
allowing the jury to compare the signature thereto with that on 
the note. The trial court refused to admit it, and on appeal this 
ruling was held erroneous, the Supreme Court being of opinion 
that in corroboration of antecedent testimony of a signature, a 
test paper, clearly proved, might be submitted to the jury for the 
purpose of allowing them to make the comparison for themselves. 
In Lodge v. Phipher,’ a witness, who had never seen the party 
write, was introduced as an expert to make a comparison between 
other writings in his hand and the one in dispute. The trial 
court permitted him to give his opinion based on the comparison. 
On appeal this ruling was reversed. ‘+ The witness,”’ said Tilgh- 
man, J., ** had no knowledge, nor did he pretend to form any 
opinion but from the naked comparison of hands, and no author- 
ity has been shown for the admission of testimony under such 
cireumstances.’’* The next case in this State was Bank of 
Pennsylvania v. Haldeman,* which was decided in 1829. The 
genuineness of the signature of J. was in question. Several 
checks, signed with the genuine signature of J., were put in evi- 
dence, and then witnesses, who had frequently seen J. write, were 
permitted to compare the genuine check with the disputed 
signature and to give their opinion that it was a forgery. 
Subsequently, three bank cashiers, who had no knowledge of J.’s 
writing, were also permitted by the court, as experts, to make a 
similar comparison and to give an opinion based thereon. In 
the Supreme Court it was decided that the first three witnesses 
were rightly admitted, but that the evidence of the cashiers should 


1 10 Serg. & R. 110. & R. 372 (1826); O'Connor v. Layton, 2 
2 11 Serg. & R. 333 (1824). Am. L. Reg. 120 (1853.) 
* And see Vickroy v. Skelly, 14 Serg. * Pen. & W. 178. 
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have been excluded. ‘* It would seem to me,’’ said Smith, J., 
‘‘that where a witness has seen the person write, and declares 
he knows his writing, he may compare it with writings which he 
has seen the person write or which are admitted he wrote, and 
he may give his opinion and belief on the comparison ; at least 
such testimony may go to the jury, who, and they only, are to 
compare and decided whether the witness is correct or not as 
to the writing in controversy.’’ This case was properly decided 
on the authorities, though the court mistook the extent of the 
rule as laid down in Farmers’ Bank v. Whitehall, for, as we 
have just seen, that case went no further than to decide that 
the jury might make the comparison. Callan v. Gaylord,’ five 
years later, has the distinction of being subsequently referred 
to in the same court as ‘not a very intelligible case ;’’? but 
the ruling there was substantially the same as in the former 
case of Farmers’ Bank vy. Whitehall. Again in Baker v. Haines,’ 
in 1840, it was said: ** The doctrine in this State is that mere 
unaided comparison of hands is not in general admissible. But in 
corroboration of testimony previously given, such testimony may 
be received,’’ without intimating whether the comparison was to 
be made by the witnesses or by the jury. However, in 1862, 
the question of comparison of hands was considered in the lead- 
ing case of Travis v. Brown,® when after an exhaustive review of 
the former decisions the following principles were held to be 
established in that State :— 

1. That evidence touching the genuineness of a paper in a suit 
may be corroborated by comparison to be made by the jury 
between that paper and other well authenticated writings of the 
same party. 

2. That mere experts are not admissible to make the com- 
parison and to testify to their conclusions from it. 

3. That witnesses having knowledge of the party’s handwriting 
are competent to testify as to the paper in suit, but they, no 
more than experts, may make comparison of hands. 


1 3 Watts, 323 (1834). * But see Guffey v. Deeds, 29 Pa. St, 
2 See Travis v. Brown, 43 Pa. St. 9 878 (1857); Leslie v. Heald, 3 Phila. 55 
( 1862.) (1858). 
° 6 Whart. 284 (1840); and see Mc- 5 43 Pa. St. 12 (1862). 
Nair v. Com., 23 Pa. St. 388 (1856). 
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This case is followed in several subsequent decisions, and has 
apparently settled the law in Pennsylvania on the subject.’ 


Rhode Island. —- Comparison by juxtaposition is not allowed 
in this State.? 


South Carolina.—In Bird v. Miller,® decided in 1841, the ° 


court, while admitting the principle of the English decisions to 
be correct, said that the practice in this State was to permit 
comparison by juxtaposition, not as original, but as confirmatory 
evidence, as laid down in Boman v. Plunkett,‘ eighteen years 
earlier. 

Tennessee. —Comparison by witnesses or by the jury is not 
permitted in this State.© In Fogg v. Dennis,’ decided in Ten- 
nessee in 1842, it was ruled not competent to submit to a witness 
who had seen the party write, other papers purporting to be 
signed by him, for the purpose of testing his knowledge. ‘* The 
counsel for the defendant,’’ said the court, ‘‘ disclaiming all 
right to have contradicted the testimony of the witness by a 
comparison of signatures, yet insists that, to test the knowledge 
or truth of the witness, he had a right to submit to him signa- 
tures, either spurious or genuine, and ask his opinion of them. 
To this we can by no means agree. It would lead, in practice, 
to much inconvenience and confusion, not to say trickery and 
imposition, and after all could not attain the end proposed, — 
that is, show to the jury the ignorance or falsehood of the 
witness, as to the handwriting, without submitting to the jury 
the inspection and comparison of those other writings. This is 
an answer to the whole case. But if the writings in question 
had been proved to be genuine previously to the offer to examine 
the witness in regard to them, we are of opinion that it would 
not be proper. If the witness had been of opinion that such 
genuine signatures were not those of the testator, the inference 


' See Clayton v. Sebert, 3 Brews. 176 
(1869); Haycock v. Greup, 57 Pa. St. 438 
(1868); Aumick v. Mitchell, 82 Pa. St. 
211 (1876). 

? Kinney v. Flynn, 2 R. L 819 (1852). 

* 1 McMul. 120 (1841). 

* 2 McOord, 518 (1838). And see Des- 
brow v. Farrow, 3 Rich. 382 (1832); 


Robertson v. Miller, 1 McMull. 120 
(1841); Bennett v. Matthews, 5 S. C, 484 
(1874). 

5 Clark v. Rhodes, 2 Heisk. 206 (1870) ; 
Wright v. Hessey, 3 Baxt. 42 (1873). Ex- 
cept by consent of both parties. Kannon 
v. Galloway, 2 Baxt. 231 (1872). 

6 3 Humph. 47 (1842). 
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of ignorance and inaccuracy to be drawn from such circum- 
stances could have been fairly repelled by the introduction of 
other genuine signatures which the witness might adopt. This 
would lead to innumerable examinations; and, after all, the 
degree of credit the jury should yield to the witness is entirely 
uncertain, unless they could inspect and compare the several 
documents produced.”’ 

Texas. — In 1866 the question came before the Supreme Court 
of Texas. The judges, after a very thorough review of the 
authorities and arguments pro and con, decided in favor of the 
English common-law rule disallowing proof of handwriting by 
comparison. But the Legislature took a different view, and 
passed a statute rendering ‘‘ it competent in every case to give 
evidence of handwriting by comparison, made by experts or by 
the jury.’’? 

Vermont. — In Gifford v. Ford,*® decided in 1833, it was held 
that the jury might find that a party had signed a paper not wit- 
nessed, by comparing it with another instrument which he had 
admitted he had signed. The standard in this case, it should be 
observed, was properly in evidence for other purposes than the 
comparison. But in Adams v. Field,‘ which arose in 1849, it was 
held that this State had adopted into its jurisprudence the broad 
rule that all documents, whether otherwise in evidence or not, 
might go to the jury for the purpose of comparison, provided only 
that the genuineness of the standard should either be admitted or 
should be established by clear, direct, and positive testimony. 
This was approved in a capital case in 1867, in which it was also 
held that the comparison might be made by experts,’ and is now 
well settled in this State.® 

Viginia. —Comparison with irrelevant writings, by experts 
or the jury, is not admissible in Virginia,’ or West Virginia.® 


} Hanley v. Gandy, 28 Texas, 211 
(1866); Ballard v. Perry, 28 Texas, 347 
(1866). 2 Paschal’s Dig., Art. 3182. 

5 Vt. 582. 

* 21 Vt. 256, 

5 The State v. Ward, 39 Vt. 225 (1867). 

® See Wright v. Williams, 47 Vt. 222 
(1874); The State v. Phair, 48 Vt. 366 


(1875); Pratt v. Rawson, 40 Vt. 183 
(1868); The State v. Hopkins, 50 Vt. 316 
(1877). 

7 Rowt v. Kile, 1 Leigh, 216; Burress’s 
Case, 27 Gratt. 946 (1876). 

8 Clay v. Robinson, 7 W. Va. 348 
(1874); Clay v. Alderson, 10 W. Va. 50 
(1877). 


60 PROOF OF HANDWRITING — BY COMPARISON. 


Wisconsin. — And in Wisconsin, comparison is inadmissible 
either as primary or corroborating evidence.' 

United States. — In the Federal courts comparison by juxta- 
position is not permitted.? ‘* But the general rule of the com- 
mon law disaflowing a comparison of handwriting as proof of 
signature has exceptions equally as well settled as the rule itself. 
One of these exceptions is that if a paper admitted to be in the 
handwriting of the party, or to have been subscribed by him, is 
in evidence for some other purpose in the cause, the signature or 


paper in question may be compared with it by the jury.’’® 


Ouis, Mo. 


1 Hazelton v. Union Bank, 82 Wis. 47 
(1878); Pierce v. Northey, 14 Wis. 9 
(1861). 

2 Macubbin v. Lovell, 1 Cranch C. Ct. 
184 (1803); Turner v. Foxhall, 2 Cranch 
C. Ct. 324 (1822); United States v. Prout, 
4 Cranch Ct. Ct. 301; Elliot v. Hayman, 2 
Cranch. C. Ct. 678 (1826); Murati v. 
Luciani, Baldw, 49 (1827); United States 


v. Chamberlain, 12 Blatcht. 390 (1874); 
Smith v. Fenner, 1 Gall. 170 (1812); 


Joun D. Lawson. 


United States v. Craig, 4 Wash. C. Ct. 
729 (1827); Strother v, Lucas, 6 Pet. 767 
(1832); Rogers v. Ritter, 12 Wall. 317 
(1870); Martin v. Taylor, 1 Wash. C. 
Ct. 3; Moore v. United States, 1 Otto 
271 (1875); see Brooke v. Peyton, 1 
Cranch, C. Ct. 96 (1802). Z 

3 Moore v. United States, 1 Otto, 271 
(1875); United States v. Chamberlain, 12 
Blatchf. 390 (1874); Dunlop v. Silver, 1 
Cranch C. Ct. 27 (1801). 
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RECENT LEGISLATION AS TO EMPLOYER’S LIA- 
BILITY — RAILROAD COMPANIES LIABLE FOR IN- 
JURIES TO THEIR EMPLOYEES. 


Ever since the doctrine of common employment was first 
enunciated, the law of employer’s liability for injuries sustained 
by his employee has been frequently discussed and criticised. 
Cases arose from time to time, almost simultaneously here and in 
England, where the courts were called upon to lay down strict 
rules and limitations defining the exact relationship between the 
person who caused the injury and the party injured ; the general 
rule of law being that if both of them were in the same, ora 
common employment, the latter could not recover for injuries 
against the master, on the ground that they were fellow-servants. 
To take an illustration, which every one in the United States who 
reads the newspapers will remember, — that of the terrible acci- 
dent at Ashtabula three or four years ago. A number of work- 
men in the employ of a railway company were riding in one of 
its trains to some point on the line. While crossing a bridge, 
which was built by the company’s engineer, the structure gave 
way, and a great number of them were killed and injured. The 
law afforded no remedy to those who were fortunate, or unfortu- 
nate, enough to escape with their lives, or to the legal representa- 
tives of those who were killed. Why? Because they were all 
fellow-workmen with the engineer who made the fatal blunder. 
The distinction between the passenger who might have been injured 
by the same disaster, and the laborer in the employ of the com- 
pany, is this: While the former was in no way connected with 
the party who caused the injury, and hence could not be said to 
take the chances of an accident, the latter went into the service 
of the company with his eyes open, and hence took all the risks 
it involved. The leading cases on the subject are so familiar, and 
the principle has become so well established, that it will be scarcely 
necessary to give more than a few citations from the reports 
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before proceeding to discuss the changes which have been effected 
by recent statutes. The earliest case in England is the well 
known one of Priestly v. Fowler.' The case is as follows: The 
servant of a butcher was riding on a wagon which had been over- 
loaded by a fellow-employee. It broke down, and injured the 
plaintiff. It was held that the injured man had no remedy 
against the butcher. The opinion is not very conclusive or satis- 
factory. From all that appears, it is not clear just how or why 
the wagon broke down, — whether from the carelessness of the 
employee in overloading the team, or because the wagon itself 
was not in good order. But, in a later case,’ it is very distinctly 
stated, ** that a servant undertakes, as between himself and his 
master, to run all the ordinary risks of the service, and that this 
includes the risk of injuries caused by negligence on the part of 
the fellow-servant, when he is acting in the discharge of his duty 
as servant of him who is the common master of both. The ser- 
vant knew, when he engaged in the service, that he was exposed 
to the risk of injury from the want of care on the part of his 
fellow-servants ; and he must be supposed to have contracted on 
the terms that, as between himself and his master, he would run 
this risk.’’ The earliest case in Massachusetts involving this 
liability was that of Farwell v. The Boston and Worcester Rail- 
road,® decided by Chief Justice Shaw in 1842. An engineer sued 
the company for damages for injuries sustained through the care- 
lessness of a switch-tender, who was a fellow-employee. This 
decision, following Priestly v. Fowler, and Murray v. South Caro- 
lina Railroad Company,‘ established what has since been called 
‘*the Massachusetts doctrine,”’ strictly inconformity to the English 
law prior to1880. It is a singular fact, that another famous Eng- 
lish case — that of Bartonshill Coal Company v. MeGuire — is said 
by an English text-writer to have been decided prior to the preced- 
ing,’ thus accounting, it may be presumed, for the absence of any 
reference to it in the principal case ; whereas the truth is that the 
English case was not decided until many years after, to-wit, 
in 1858. 


18 Mee. & W. 1 3 4 Mete. 49. 

2 Hutchinson v. York, etce., R. Co., 5 * 1 MeMull. 385. 
Exch. Rep. 343; conf. Wigmore v. Jay, 5 5 Farwell v. Boston, ete., R. Co. 
Exch. Rep. 354. 
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Without attempting to discuss this class of cases further, it is 
important, before considering the changes which recent legislation 
has effected, to notice briefly another branch of the same sub- 
ject, which has occasioned still greater perplexity. This is where 
the dispute is not whether the relationship of fellow-servant 
existed, but whether there was a common master, —or, in other 
words, whether the employment was separate. For, supposing 
both parties are employed at the same work, for different mas- 
ters, then, of course, the party injured is not debarred of his 
remedy on account of any common employment. Cases of this 
class are Wiggett v. Fox,’ Abraham v. Reynolds,’ and Rourke 
v. White Moss, ete., Company.’ The last mentioned was one 
of those cases, so frequently occurring in England, arising from 
a colliery accident. An engineer (A.) was employed by a col- 
liery company which was sinking a shaft. Before the work was 
completed, the company made an agreement with B. (a con- 
tractor) to finish it. The agreement stipulated that B. should 
furnish the manual labor, and the company see to providing the 
engineers. The company accordingly selected A. as one of the 
engineers ; and it was in consequence of his carelessness that the 
accident happened to the plaintiff, who was employed by B. 
It was held that the plaintiff could not recover, as, by the terms 
of the contract, A., ‘* for the purpose of sinking the shaft,” 
became his fellow-servant. To show the nicety of the reasoning 
which it was necessary to employ in order to relieve the company 
from liability, a bref extract from Chief Justice Cockburn’s 
opinion is given. He says: ‘* If the agreement had been that 
whereas Whittle (B.) was to sink the shaft and get away the soil, 
and do all the necessary work to make a proper shaft, yet that 
incidentally to this work the defendants had undertaken to do 
part of it themselves by means of their machinery and ser- 
vants, —so that this part of the work would have been carried 
on independently of Whittle (B.), and not under his control, — 
then the defendants would have been liable.’’ Still more com- 
plicated cases than those above cited have arisen, but enough 
have been given to show the general theory whereby common 
employment debars an employee of a remedy against his em- 


1 11 Exch. Rep. 882. 2 8 Week. Rep. 181. 3 46 L. J. (C. P.) 288. 
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ployer for injuries sustained as an incidental part of his service, 
which by the terms of his contract he was bound to bear. 

With the rapid growth and development of manufacturing, 
mining, and railroad enterprises, came increasing responsibilities 
for accidents arising from the bad management of officers and 
agents, the insufficiency and incompetency of workmen, and 
new methods of doing business. The liabilities involved in the 
employment of thousands and tens of thousands of laborers in 
large manufacturing centres and on the lines of great railway 
companies, exposed at all times to manifold risks and dangers, 
gave rise to **an increasing feeling,’’ in many quarters, ‘* that 
the doctrine of common employment operated unduly to the 
prejudice of workmen, and that the relationship of master and 
servant needed readjustment.’’ As between employer and em+ 
ployee, it began to be more and more difficult to apply the ordi- 
nary common-law rules, governing the relations of master and 
servant, to the more complicated methods of doing business. 
The question constantly arose, in different forms, as to how far 
the risks of common employment should be carried. Further 
limitations began to be laid down by the courts. Thus, in 
Brydon v. Stewart,’ which went to the House of Lords in 1854, 
it was held, that where one hires workmen to engage in dangerous 
occupations, he must exercise due care to keep his machinery and 
tackle in a safe and suitable condition, so as not to expose his 
workmen to unnecessary risks; and in Tarrant v. Webb,? that 
the same care was necessary in selecting capable and trustworthy 
employees, and in dismissing, upon proper notice, those who 
should prove incompetent. The doctrine of common employ- 
ment, however, still remained unaltered. So long as it rested on 
the theory of an implied contract, the terms of which were to 
be settled by the court, no discrimination as to different kinds 
of employment, or allowances for want of care on the part 
of the employer, could have any effect. 

More than two years have now elapsed since the’ Employer’s 
Liability Act,’ was passed by the English Parliament. It went 
into operation on January 1, 1881, and is to continue in force 
until December 31, 1887. It is entitled ‘*An Act to extend and 


' 2 Macq. H. L. Cas. 30. 2 18 C. B. 797. 5 48 and 44 Vict. c. 42. 
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regulate the liability of employers to make compensation for 
personal injuries suffered by workmen in their service.’ So far 
as railway employees alone are concerned, it appears that the 
Employer’s Liability Act has abolished the entire doctrine of com- 
mon employment, and places the servant of the company on the 
same footing as a passenger. In the other cases of employment 
given in the act, where ‘* servants are of the same grade, speaking 
generally, the doctrine of common employment is unaffected by 
the act.’ Thus, in Harrington v. Westhrop,' where the plaintiff, 
a stevedore, who was hired to stow cargo, and was injured through 
the negligence of a fellow-workman engaged in the same manual 
labor, the court held that he could not recover for his injuries 
against his employer. 

In Boatwright v. Downing,’ the same point was decided. In 
this case the injury was caused by unskilfulness and want of 
proper judgment of plaintiff and E. in putting up a pole. As 
E. was an ordinary foreman and usually engaged in manual 
labor, it was held that he was not a person for whose acts the 
employer was liable. In cases where the employees are not of 
the same grade, the act has made great changes. It makes 
‘*‘employers liable to workmen for the negligence of persons in 
authority over them, on the theory that the injury resulted from 
obedience to the orders of the employer or his agent, but has not 
extended the liability to acts of fellow-laborers of the same grade 
commissioned with no authority over the person injured.’’ Cases 
of the former class, where the employer was held liable, are the 
following: Owens v. Maudsley & Co.,’ involved the question of 
negligence on the part of the foreman of the company who 
directed the removal of a boiler-plate. The plate slipped and 
fell on the plaintiff’s husband, causing the injury for which she 
sued. The company was held liable both on the finding of the 
jury in the lower (county) court and on appeal to the Court of 
Queen’s Bench for the negligence of a superior workman (one 
having superintendence, etc.), under sect. 1 of the act. The 
damages in this case were awarded to the widow, who, together 
with the legal representatives of the deceased, is entitled under the 


1 L.T., March 11,1882. L. T., August 15, 1882. 
VOL. IV—N. 8. 5 


8 L. T., November 19, 1881. 
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act to the same compensation as the deceased would have received 
if living. 

Trivett v. Railway Company,' arose under the same section as 
the preceding.? The injury in this case was caused by the negli- 
gence of a foreman of the company in suddenly reversing an engine 
without warning the plaintiff, who at the time was at work on the 
engine. The company was held liable under the provisions of 
the act as above quoted. 

In Clowes v. The Atlantic Patent Fuel Company,* the facts 
were very similar. The plaintiff, while in the employ of the 
company as ** handy-man,’’ or man of all work, was ordered by 
a foreman to sand some rails so as to enable an engine to get a 
better start. While so engaged, the engine was suddenly started 
without warning, as was usually given in such cases, causing the 
injury for which suit was brought. The defendants were held 
liable under the fifth sub-section of sect. 1, which makes the 
employer responsible where injury is caused to a workman, ‘‘ by 
reason of the negligence of any person in the service of the 
employer who has the charge or control of any signal, points 
(switches), locomotive engine or train upon a railway.’ While 
there is nothing in the act which will prevent the employee from 
contracting himself out of the act entirely if he sees fit, or modi- .- 
fying his rights to any extent,‘ it is noticeable that, in Massa- 
chusetts, where the common-law doctrine still remains in force, a 
statute is found forbidding any such contract to be made, and in 
some other States and Territories, which have passed statutes on 
the subject, similar provisions are found.’ It is not proposed to 
discuss the effect of the changes which the act has introduced, any 
further than to observe that its operation is much impeded, not 
only on account of the temptation in various forms, offered the 
employee by companies where he seeks employment, to contract 


1 L. T., June 3, 1882. at the time of the injury was bound to 
2 Sect. 1, sub-sects, 2 and 8: “By conform and did conform,”’ etc. 
reason of the negligence of any person 3 L. T., October 28, 1882. : 
in the service of the employer who has * See Griffiths v. Earl of Dudley, Q. 
superintendence,” ete., and sub-sect. 8: B. Div., June 16, 1882, not yet reported. 
«By reason, etc., of any person, etc., to 5 Pub. Stats. Mass., ch. 74, sect. 8. 
whose orders or directions the workman 
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himself out of it, but also on account of the limited amount of 
compensation (three years’ wages) afforded him under the act ;_ 
and various other requirements, such as giving notice that he 
intends to sue the company, and conforming to certain rules of 
court, —all of which serve to discourage him from taking advan- 
tage of its provisions. 

Several of the States and Territories have passed statutes for 
the express purpose of taking away the defence of common em- 

_ployment. At the same time it is noticeable that, with the 
exception of Rhode Island, recent legislation changes the com- 
mon-law doctrine only so far as the liability of railroads is con- 
cerned, and does not affect that of other corporations. The law 
of Rhode Island extends the liability of the employer, where the 
injury results in loss of life, to accidents on railroads, steam- 
boats, stage-coaches, and other conveyances, and is very general 
in its scope. The law of California is contained in Codes and 
Statutes 6971, sect. 1971, modified, however, by 6970, sect. 
1970, to such an extent as to make the change of little impor- 
tance. 

The law of Dakota,’ is precisely the same as the law of Cali- 
fornia, and seems to have been copied verbatim from the statutes 
of that State. 

In Georgia, the old law is completely changed, so far as lia- 
bility of railroads is concerned. The meaning of the statute is 
unmistakable. It reads. as follows, viz.: ‘* Injury by .co-em- 
ployees. If the person injured is himself an employee of the 
company, and the damage was caused by another employee, and 
without fault or negligence on the part of the person injured, 
his employment by the company shall be no bar to the recov- 

The law of Towa is equally explicit in affording a remedy in 
like cases.* After providing for the liability of railway corpora- 
tions in all cases where damages have been sustained through the 
negligence of their agents or servants, it concludes as follows: 


1 Rev. Code of 1877, Art. IL, p. 396. 349; 30 Ga. 146. The new law was 
2 Code of 1873, sect. 3036 (2981), p. enacted in 1855, 1856. 
521. The old law is laid down in 15 Ga. 5 Rev. Code of 1880, Vol L, sect 
1307, p. 342, 
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**And no contract which restricts such liability shall be legal 
or binding.’’ The note to this section, is as follows, to wit: 
‘* Under the statute prior to the passage of Chapter CLXIX., 
Laws of 1862, it was held, in harmony with the current of com- 
mon-law authority, that the principal is not liable for damages 
sustained by an employee for the negligence of a co-employee in 
the same general service ; and that the fourteenth section of the act 
entitled, ‘An act to grant railroad companies the right of way,’ 
approved January 18, 1853, did not change the general rule on 
the subject.' After the act of 1862 took effect, it was held that, 
while the seventh section thereof gave an employee of a railroad 
company a right to recover for injuries caused by the negligertce 
of a co-employee, the liability was,-nevertheless, measured by a 
different standard and rule as to negligence from what it is in 
case of injuries to passengers. While extraordinary care and 
caution are required with respect to passengers, ordinary care 
only is due to the employee.”’ ? 

For the law of Kansas:* The following law, passed in 1874,‘ 
took effect March 4, 1874: ‘* Every railroad company organized 
or doing business in this State shall be liable for all damages 
done to any employee of such company in consequence of any 
negligence of its agents, or by any mismanagement of its engi- 
neers or other employees to any person sustaining such damages.”’ 
The preceding section, 4603, is yet worth quoting, as showing 
the extreme caution required of such corporations in Kansas. It 
is as follows: ‘* That railroads in this State shall be liable for all 
damages done to person or property, when done in consequence 
of any neglect on the part of the railroad company.’’ This sec- 
tion applies only where a railway company, as a company, has 
been negligent ; and does not apply to negligence between co- 
employees of a railroad company.’ ‘* The case just cited was 
decided in 1873. It is worth noticing that the very next year 

' Sullivan v. Mississippi, etc., R. Co., the same note, viz.: Rev. Code of Iowa, 
11 Iowa, 421. 1880, Vol. 1., pp. 343, 844, 345, 346. 

2 Hunt v. Chicago, etc., R. Co., 26 3 See Revised Laws of 1879, ch. 84, 
Iowa, 363. Wright, J., dissenting, and sect. 4914, p. 784, taken from the Stat- 
holding that under the statute the same utes of 1876, sect. 4604, p. 869. 
rule applied to both. See a long list of * Chap. 93, sect. 1. 


cases in support of the new doctrine in 5 Kansas, etc., R. Co. v. Salmon, 11 
Kan, 93. 
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after this case was finally disposed of, the change of the law was 
introduced. When the case was tried the jury found in favor of 
the plaintiff for $7,500, as compensation for the loss of her hus- 
band through the carelessness of the company, and the court 
refused a new trial. But when it was taken to the Court of 
Appeals, the decision went against the plaintiff. 

The law of Mississippi differs from that of the foregoing, in 
making a distinction between grades of passengers. It reads as 
follows :! ‘* Every railroad company shall be liable for all dam- 
ages which may be sustained by any person in consequence of 
the neglect or mismanagement of any of their agents, engineers, 
or clerks, or for the mismanagement of their engine; but for 
injury to any passenger upon any freight train not being intended 
for both passengers and freight, such company shall not be 
liable except for the gross negligence of its servants.’’ 

Although the exact wording of the statute passed by the State 
of Missouri would lead one to infer that the rule of the common 
law had been changed so as to afford a remedy in cases of com- 
mon employment on a railroad, stage-coach, or steamboat, where 
an injury had been sustained by an employee which resulted in 
death, and such was the interpretation put upon it in England 
during the agitation on the subject, it appears that this view is 
erroneous, the Court of Appeals having decided (one judge 
dissenting) that the phrase ‘‘any person’’ does not include 
fellow-servant, and that his remedy remains the same as it was 
before the statute was passed.? 

The law of Montana,’ provides ‘‘that in every case the 
liability of the corporation to a servant or employee, acting 
under the orders of his superior, shall be the same in case 
of injury sustained by default or wrongful act of his superior, 
or to an employee not appointed or controlled by him, as if such 
servant or employee were a passenger.’” The bill introducing 
this statute appears to have caused some difference of opinion 
between the Legislature and the Governor, who interposed a 
veto. But it was finally enacted in spite of his protest.‘ 


1 Rev. Code 1880, sect. 1054, p. 300. 5 Rev. Stats. 1879, sect. 318, p. 471. 

2 Rev. Stats. 1879, Vol. L, ch. 25, sect. * See Laws of Montana, 1873 (extra), 
2121, p. 349. And see 64 Mo. 112, over- 104, 109, note. 
ruling 36 Mo, 13, and 59 Mo, 285. ‘ 
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The law of Wisconsin is very explicit, so far as the liability 
of railway companies is concerned, and concludes with a provi- 
sion that ‘*no contract, rule or regulation between any such 
corporation and any agent or servant shall impair or diminish 
such liability.”*? 

The law of Wyoming,’ entitled: ‘*An act to protect railroad 
employees who are injured while performing their duty,’’ covers 
the same ground as the preceding, and likewise forbids the 
making of any contract to hold the company harmless in case 
of accident. 

To enumerate the States and Territories which have thus 
changed what may be called the rule of common law relating to 
employer's liability in cases of common employment, it appears 
that, of the former class, there are six, viz.: Georgia, Iowa, 
Kansas, Mississippi, Rhode Island, and Wisconsin; and of the 
latter two, viz.: Montana and Wyoming, which have adopted 
statutes providing the same remedies for railroad employees as 
for the public in general; while the State of Rhode Island, 
though extending protection to other employments besides those 
connected with railroads, limits the remedy to cases where loss 
of life is incurred. 

Some of the States have penal statutes for the protection of 
railroad employees, while in the performance of their duty, by 
making an agent of the company liable ** for causing death by 
wrongful act, neglect, or default,’’ as for instance, New York, 
where the law was modified in 1880 so as to make engineers, con- 
ductors, and any other person in the employ of a railroad com- 
pany liable to indictment for causing the death of a person. 

The question for the Legislatures of those States which still 
cling to the old rule of non-liability to consider is, whether it is 
just to make a distinction between railroad employees and pas- 
sengers as to the rights of recovery of compensation for injuries, 
which may prove fatal, or worse than fatal, by applying to the 
former class an anomalous rule of common employment, which 
deprives them in most cases of any relief. This class of manual 
laborers, together with persons engaged in mining and manu- 
facturing operations, obviously stand on a different footing from 


' Approved March 4, 1875. ? Compiled Laws of 1876, sect. 1, ch. 97, p. 52. 
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persons engaged in menial or domestic service, and yet the law 
of common employment treats them precisely alike. The Scotch 
courts recognized the difference, and attempted to limit the appli- 
cation of the rule of non-liability to cases of similar employment. 
They held, in substance, that the same reasons for raising an 
implied contract of non-liability do not apply to cases where the 
employment is dissimilar, as, for instance, in the case of a rail- 
road, involving manifold grades of service, from the section 
hand to the civil engineer. The servant in the latter case is not 
presumed to know or take all the risks of his employment. It is 
a question of fact, therefore, in every case where the employ- 
ment is dissimilar, whether the employer should be responsible 

for the injury caused by the act of his agent, in spite of any con- 
~ tract of service which may exist for the payment of wages. 
Experience has shown that there is little weight in some of the 
objections which were brought against the passage of the act by 
the English Parliament. The opponents of the bill laid great 
stress on the flood-gates of litigation which would be opened. 
But, according to a recent editoral in the English Law Times, 
there seems to have been no ground for this apprehension, as in 
eighteen months there were only one hundred cases brought under 
the act, and only about £3,000, and about the same amount of 
costs, recovered since the act was enforced, in the whole of Great 
Britain and Ireland. It is estimated by Mr. Charles G. Fall, who 
has made an elaborate investigation and report upon the subject 
of employer's liability, under a resolution of the Massachusetts 
Legislature, that the amount of damages which could have been 
recovered against the railroad corporations in that State during 
the past year (1881), were the rule of common employment 
abolished, would not exceed $75,000 or $80,000. This estimate 
is based on an allowance of $5,000 in every case where an action 
could be maintained, either for injuries or loss of life ; and shows 
from the official report that the number of maintainable actions 
for injuries not resulting in loss of life, was twelve, while of 
seventy-two persons killed on the railroads, about five per cent, 
or less than four cases, would probably afford a remedy to their 
legal representatives. Another objection frequently urged is 
that workmen would be less anxious to avoid injury or loss of 
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life, if they could recover compensation from their employer 
for the careless acts of fellow-servants. The answer to this 
is that the cases must be very rare where a man would deliber- 
ately incur the risk of serious injury, or of losing his life, for 
the sake of a small compensation in money, even supposing that 
he was not guilty of contributory negligence, in which case, of 
course, he would have no remedy at all. But, apart from any 
grounds of expediency, it may well be doubted whether the 
standard of morals among working-men has sunk so low as this 
objection would seem to imply. 

The rule of respondeat superior, which was a part of the 
Roman law, and embodied in the English law about the time of 
Charles II., made the master responsible for the negligence of 
his servant. The limitation first introduced by Lord Abinger, in 
1837, relieves the master of liability where the injury was caused 
by a fellow-servant. The same exception was allowed, in Massa- 
chusetts, by Chief Justice Shaw, the reason given by him being 
that public policy required the servant to take<the risks of his 
employment. Neither of these eminent judges could foresee or 
make allowances for the changes which have since taken place, 
involving so much greater responsibility for the care of life and 
property. Railroads were then in their infancy. The risks of 
common carriers did not include so large a proportion of human 
lives. As these corporations increased in size and numbers, and 
absorbed a large part of the profits of the carrying-trade, the 
public began to consider whether the lives of employees were’ 
not sometimes unnecessarily imperilled for the sake of larger 
gain. The following statement, compiled from the Massachusetts 
Railroad Commissioners’ Report for 1882, can be safely relied 
upon: For a period of nine years (viz., from 1872 to 1881 
inclusive) it is reported that there were in this country 11,759 
persons killed or injured on railroads, while in the State of 
Massachusetts alone there were 2,744. Many — perhaps most — 
of these cases were the result of sheer carelessness, but it 
must also be true that a few at least might have been avoided by 
the employment of more competent and careful workmen. Rail- 
road corporations, it may be said, endeavor to take all necessary 
precautions for the protection of the public ; and, of course, they 
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would not intentionally employ incompetent persons ; but it is 
natural that, as corporations, they should take-less interest than 
private individuals in protecting employees from danger. Admit- 
ting that the same security is afforded to the employee as to the 
passenger, why should the former alone, who very often has not 
the slightest control over the acts of his fellow-workman, and 
can not complain of his incompetency without running the risk 
of losing his situation, be deprived of a remedy against the 
common employer, whose business it is to see, through authorized 
agents, that only competent men are employed? 

The purely legal question is reduced to this: Shall the princi- 
ple of common employment laid down in Priestly v. Fowler, and 
Farwell v. Boston and Worcester Railroad Company, be retained 
or abolished? If, in the opinion of Chief Justice Shaw, public 
policy required him to lay down an exception to the rule of non- 
liability in cases of common employment, it is possible that a half 
century in the development of a new country has produced a 
decided change in that requirement, and that the same protection 
should be afforded to the lives of employees on railroads, while 
performing their duty, as to those of passengers. Experience has 
abundantly proved that where efforts are made for the better 
protection and compensation of the working-man, no half meas- 
ures will be of any material benefit, either by protecting him 
from injury or by raising his wages. This is the conclusion 
which has been reached by all the writers, both in England and. in 

‘ this country, who have carefully studied the law of employer's 
liability. 
B. ELuts. 

Boston. 
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AGREEMENT FOR SEPARATION BETWEEN HUSBAND 
AND WIFE. 


It is interesting to trace the history of any well-detined prin- 
ciple of the common law or of equity. From the time the 
question which gives it birth first comes before the judicial gaze 
to the time when it becomes thoroughly established as a law of 
the land, how many diverse decisions are rendered, how slowly 
it gains footing, how apt it is to be denounced as subversive of 
society or contrary to public policy! This is especially so with 
regard to the laws governing the relations of husband and wife, 
and the subject before us furnishes a good instance of it. It is 
my purpose, in this paper, simply to examine the law as to the 
validity of these deeds of separation, and notice their peculiari- 
ties in effecting the ends which they are designed to secure. 


I. The Parties and the Consideration. — The agreement is 
generally in the form of a deed, and the usual parties are the 
husband and wife of the one part, and a trustee or trustees of 
the other. The intervention of a trustee is necessary, as a con- 
tract between husband and wife directly is void as against public 
policy. In England, this is the undoubted rule: there has been . 
some discussion as to whether the enabling statutes of 1848-49, 
in New York, do not authorize this agreement to be entered into 
directly by the husband and wife without the intervention of a 
trustee. A late case in the Supreme Court of that State, how- 
ever, holds that ‘* the so-called married woman’s acts have not 
removed the general disabilities of married women,’’ and the only 
contracts that a husband can enter into with his wife are those 
affecting her separate estate.! 

As to the consideration for the agreement, the husband, for 
his part, stipulates the payment of a certain sum of money, for 
the support of his wife separate and apart from him, and pledges 


1 Van Order v. Van Order, 8 Hun, 315. See also Perkins v. Perkins, 62 Barb. 531. 
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himself to allow her to reside where she may see fit, free from all 
restraint or government by him, in all respects as if she were a 
feme sole. No consideration moving from the trustee is neces- 
sary, the consent of the wife to live separate and apart from her 
husband, and to accept the allowance named in the articles, in 
lieu of the support which the husband would be obliged to pro- 
vide should they dwell together, being sufficient. It is usual, 
however, to insert the clause that the trustee shall indemnify the 
husband against all the debts of the wife which may be then due 
as well as against those which may be incurred during the sepa- 
ration. This is not necessary as between the parties, the wife, 
like any other cestui que trust being able to oblige the trustee to 
fulfil his trust, but its object is to support the instrument as 
against creditors. 


Il. Validity of Covenants.—The mutual considerations we 
have just referred to are the usual covenants in deeds of this 
character, but a great question has arisen as to their validity. 
By far the most important question concerning them is: Can 


any valid agreement to separate be made, even with the interven- 
tion of a trustee? That agreements of this nature are actually 
made every day, and that many of them are found recorded, in 
the same manner as deeds of real property, all lawyers know ; 
yet, although this is such a frequent occurrence, it rests in legal 
sanction which, to say the least, is vague and ill-defined. Such 
an agreement, directly between husband and wife, is void from 
public policy, and many text-writers and learned judges assert 
that no valid agreement can be made in any way except under 
the supervision of the court and for good cause. Mr. Bishop is 
of this view. **A man and woman,” says he, ** who enter into 
the relation of marriage, place themselves thereby under the law 
of marriage as received in the community in which they dwell. 
And it is a cardinal principle of this law among us, that, having 
entered into the matrimonial bond, they cannot annul it, except 
for the causes, and in the manner prescribed by law. And when 
they proceed thus to unloose the bond, the court, to which appli- 
cation is made, requires proof. of the causes by evidence other 


1 Cook v. Niggins, 10 Ves. 190; Head v. Head, 3 Atk. 547. 
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than the mere admissions of the parties themselves. Thence it 
follows that no agreement between the two for a divorce, or for 
half a divorce, or for any fractional part of a divorce, can be 
valid inlaw. * * * In accordance with one of the principles 
above laid down, it has become settled law in England, where 
the suit for the restitution of conjugal rights has always been 
and still is allowed, that though in articles of separation, the 
party covenants not to bring this suit against the other party to 
compel cohabitation, yet the covenant has no binding force, at 
least it has none in the matrimonial court, and the suit may be 
maintained the same as though the covenant had not been made.”’! 

The authority on which Mr. Bishop mainly relies for this 
statement of the law is the case of Warrender v. Warrender,? 
which was decided by Lord Brougham. This case is important 
from its high authority when decided, on account of the emphatic 
nature of the decision, and because it shows so distinctly, in con- 
nection with the later cases, the great sweeping change which the 
law of England has undergone in regard to these agreements. I 
may be pardoned then for quoting from the decision : — 

‘*Then what is the legal force or value of this kind of agree- 
ment in our law? Absolutely none whatever—in any court 
whatever —for any purpose whatever, save and except one 
only —the obligation contracted by the husband with trustees to 
pay certain sums to the wife, the cestui que trust. In no other 
point of view is any effect given by our jurisprudence either at 
law or in equity to such a contract. No damages can be recov- 
ered for its breach, no specific performance of its articles can be 
decreed ; no court, civil or consistorial, can take notice of its 
existence.”” 

This decision was rendered in 1835, and was the last decision 
of the English courts which denied that any judicial notice could 
be taken of such agreements. Thirteen years afterward came 
the case of Wilson v. Wilson, .and the issue in the case was 
whether courts of equity should entertain jurisdiction for per- 
formance of articles of separation. I have not as yet alluded to 
specific performance of these articles, as only the later cases con- 


1 Bishop’s Mar. & Div. 633. Compare 2 Cl. & Fin. 527. 
Schouler’s Dom. Rel. 292. 
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template the possibility of enforcing them. Up to Wilson v. Wil- 
son, all suits on these articles, other than suits to recover alimony 
agreed to be paid to the trustee by the husband, during such time 
as both parties were content to remain separate, were curtly dis- 
missed. Lord Eldon remarked, on one occasion, that no matter 
how incompatible the parties might be, it would be legalized im- 
morality to allow them to separate—they must sweeten their 
tempers. But Wilson v. Wilson maintained a doctrine quite dif- 
ferent from this and from that which actuated the decision in 
Warrender v. Warrender. It was decided by Chancellor Cotten- 
ham, in 1848, and a decision affirming, that of the chancellor was 
rendered on appeal to the House of Lords, by Lord St. Leonards 
in 1854. ‘Too much importance cannot be attached to the opin- 
ion of this judge. He stands pre-eminent among English jurists. 
“It is a settled point of law,”’ says he, ‘‘ that a contract for a sep- 
aration is a valid contract.’’ The suit was for the purpose of 
enforcing a covenant to enter into an agreement of separation 
and it was decided that specific performance of this covenant 
should be granted. But the learned lord adds: ‘+ It does seem 
anomalous that if a court of equity enforces the entering into a 
covenant, it cannot afterwards enforce the performance of that 
covenant. For it does not at all follow, — because the court 
of equity compels the appellant in this case to enter into a 
covenant that he will not, by the force of ecclesiastical cen- 
sures, compel restitution of his conjugal rights, — that the court 
would enjoin him from breaking that covenant which he has 
entered into ; the court, I apprehend would leave him to answer 
any action that might be brought for damages upon the covenant. 
What amount would be recovered would be another question.’’! 
The English doctrine is now fully settled and admits these con- 
tracts to be perfectly valid and enforceable in all their provisions, 
with the exception of an agreement to refrain from bringing an 
action for restitution of conjugal rights, which in the mind of 
one authority, at least, is, as we have seen, doubtful. I have 
brought the English cases into this discussion because this par- 
ticular subject is not affected by any statutes in this country, and 
the cause of decision here, as in England, must be in accordance 


1 Wilson v. Wilson, 1 H. L. C. 571; s. c. 5 H. L. C. 60. 
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with the rules of the common law, and of equity. These rules 
are at least becoming well defined in England, and, because we 
have no matrimonial courts, still more clearly, I think, in many of 
the States of this country. 

The infancy of the subject in this country was the same as in 
England. No valid agreement of separation in violation of the 
marriage contract could be made, except under sanction of the 
court, and where the conduct of one of the parties entitled the 
othet to a decree for a separation.’ It would be impossible to 
lay down any general principles governing the courts of the 
different States in their adjudications upon this subject.2 The 
law of New York is more clearly defined than that of the other 
States, and perhaps the greatest number of cases has come before 
its tribunals. In New York, there is nothing to prevent a deed of 
separation from being enforced. I say no more than that there 
is nothing to prevent it, because I know of no case where specific 
performance has been actually decreed; but the deeds are so 
fully recognized by the courts and there have been so many dicta 
to the effect that they would be enforced in a proper case, that 
we may conclude that there is wanting only the occasion to settle 
the law on this subject in favor of specific performance. 

The husband may be sued for all arrears of allowance to his 
wife,® or rather to the trustee, as a direct contract between hus- 
band wife is still void. No release of dower is necessary to 
make the provision for separate maintenance available. For all 
the purposes of the deed, the agreement of the wife to live separ- 
ate and apart from her husband is a sufficient consideration.‘ 

It must be admitted that this consideration is somewhat at 
variance in its characteristic features with the prevailing notion 
of a valuable consideration. A valuable consideration is gener- 
ally defined to be some benefit conferred on the contractee or 
trouble or injury to the contractor. The wife, in the case under 
consideration, seeks to secure a separation from her husband. 
This is the motive for such deeds. It is only when living together 
becomes intolerable, that married couples either go into court 
or resort to one of these voluntary separations. To effect the 

1 4 Paige, 516. Vol. XXL, No. 186; Griffin v. Banks, 37 


2 See Bishop’s Mar. & Div. 531. N. Y. 621. 
3 Allen v. Affleck, N. Y. Daily Reg., 4 22 Barb. 105. 
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latter, it is itself made the consideration for the payment of an 
allowance by the husband. It is, or is considered by the hus- 
band to be, a hardship upon him, instead of upon the wife, whom 
it is really intended to benefit and relieve. There are three cases 
only in which a deed of separation will be made: First, when 
the husband is the party who desires it; second, when the wife 
desires it; third, when* both are convinced they are mutually 
tired of each other’s society. In the first case, the agreement of 
the wife to live separate and apart would confer a benefit on him 
and would satisfy our notion of a valuable consideration. 

In the second case, the same consideration is offered on the 
part of the wife, though it is manifest that it is a benefit to her, 
and an inconvenience and sacrifice on the part of the husband. 
In this case, the husband would not consent to a separation had 
he not given the wife good cause of complaint against him; and, 
it seems to me, the true consideration on the part of the wife 
ought to be her forbearance to assert her right to a divorce. I 
can conceive of no motive which would influence a man in this 
case to allow his wife to leave him, and to provide for her sep- 
arate maintenance, other than the wish to satisfy, without the 
publicity and annoyance of a suit, a well-founded claim of the 
wife to a separation. Looking at the question in this light, we 
perceive a valid consideration. 

In the third case, the mutual promises are valuable consid- 
erations. 

It is doubtful if the second of these cases is ever legally 
recognized. For the purposes of the deed, as it seems, both 
parties are considered to desire the separation ; and, beyond the 
fact that the support which every husband is bound to provide 
for his wife is thereby fixed, the deed does not affect either 
party, beyond stipulating that they shall separate, and be indepen- 
dent of each other in regard to their actions and place of abode. 

The offer of the husband to resume cohabitation with the wife 
no longer puts an end to her right ‘to a separate maintenance ; 
and when he has once renounced his marital rights, he is estopped 


from re-asserting them.! 


CuarLes A. McManon. 
New York. 


1 Reeve’s Dom. Rel. 176. 
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THE ELEMENTS DISTINGUISHING THE SUCCESSFUL 
FROM THE ORDINARY LEGAL PRACTITIONER, AND 
WHAT THEY SUGGEST. 


I. What the Successful Practitioner is not. 
II. What the Ordinary Practitioner is not. 
III. What the Successful Practitioner is. 
IV. What the Distinction Suggests to the Unsuccessful. 
V. What the Topic and its Development Suggests to the Profession at large. 


The successful lawyer may find it not unpleasant to pause for 
a moment and consider whence his success has arisen; and the 
unsuccessful can turn his thoughts to nothing so profitable as the 


inquiry, why his ‘**luck’’ is no better, and what he can do to 
reverse the current of events. 


I. What the Successful Practitioner is not.— Let us begin by 
considering what the successful lawyer is not. 

1. He is not a fool. Therefore, before he achieved success, 
he knew that he must acquire a thorough mastery of his business ; 
and, now success has come, he knows that to keep it he must 
work. Therefore, also, he knows what to do, and what to leave 
undone. Some of the things which he always left undone are 
the following: He never tried to convince his clients or the pub- 
lic that he was honest or smart, or bragged of being either; for 
he knew that nothing permanent can stand on a foundation of 
gas, and that more will result from being than from pretending. 
He never tried to get on without thinking ; or trusted to anyone 
else, whether practitioner, judge, or legal author, to think for 
him. He knew that everybody is liable to blunder, even him- 
self ; and that, while he was not responsible for other people’s 
blunders, except those of the judges made in his own cases against 
the interests of his clients, he had a fearful responsibility for his 
own. Hence, whether he was an infidel or believer as to the teach- 
ings of the divines, he believed nothing in relation either to the 
law or to the causes on which he was consulted, or his causes in 
court, further or faster than the most complete demonstration 
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established the truth to his own understanding. In a matter of 
his personal interests, he might perhaps be cheated ; but he could 
never be in anything relating to the interests of a client. When 
he read the reports of the judicial decisions, he believed that, 
under the exact facts as there set down, the court had adjudged 
as the reporter said. And he believed that each case would stand 
till overruled. But he did not confound the decisions in modern 
England and the other States with those of his own State, and 
deem them of equal authority with his own. And, even as to his 
own, he did not believe in any reasoning of the judges simply 
because they had gone through with the process. He looked to 
see whether it was right. And to what he thus found to be right 
he held fast. In like manner, he did not believe a word a client 
said, in any sense which induces action. He looked at the writing, 
or the oral statements of witnesses to the parol fact, and care- 
fully considered and inquired what might probably or possibly 
be brought forward on the other side. His action was the result 
of conviction founded only on demonstration, or what was nearest 
to it, that the circumstances would permit. 

2. Knowing his capabilities to be limited, he did not undertake 
to carry in his brain what was profitless, or what would occupy 
the place of something more profitable than it. Therefore, for 
example, as the rules which guide all legal questions are compar- 
atively few, and the instances which depend on them are number- 
less, and only by chance will any future instance be like ‘any one 
which has gone before, he learned the rules, and how to apply 
them, and let the instances take care of themselves. Again, as 
he could not read everything, he read the strong judicial decisions 
of able judges and the works of brainful text-writers, wherein 
accuracy and breadth of vision blend, giving the go-by to the 
twaddle and the mixtures of twaddle and theft. 

3. He kept the goose that laid the golden egg, and did not kill 
it. Consequently, when he saw it for his client’s interest not to 
prosecute or defend a case he acted for the client, foregoing the 
larger fee in favor of honesty and the future. 

4. He did not seek to imitate the great Mr. So-and-So, or fol- 
low in the footsteps of the Hon. Such-and-Such. He was not an 
effigy, but a man. 

VOL. IV—N. 8. 6 
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Il. What the Ordinary Practitioner is not.— In everything, the 
forms of wrong are numberless. Therefore, there is no one road 
to failure in legal practice. And there 1s no one sort of man who 
cannot or will not succeed. But the following are some of the 
prominent reasons for lack of success : — 

1. ‘* Of thorns men do not gather figs, nor of a bramble-bush 
gather they grapes.’ Not every girl capable of making a shirt, but 
not of distinguishing one note of music from another, can become 
a prima donna. And we may doubt whether our own great 
Franklin, who confesses to an utter inability to learn mathe- 
matics, could have wrought himself into a Sir Isaac Newton. 
The practice of the law requires, not simply ability, ingenuity, 
or ability of some other sort, but, legal ability. The most pow- 
erful brain in the land, if not of the mght make-up for the law, 
can do nothing efficient therein. Every intelligent person knows 
this, yet professions are chosen with little or no regard to any 
truth of this kind. I remember an incident, while in practice, 
similar to what has probably occurred more than once with every 
one of my readers. A gentleman took considerable pains to get 
on the confidential side of me, and then explained that he had a 
son for whom he was choosing a business, and wished to be 
informed truly, not whether the law was adapted to his son’s 
special faculties, but whether or not it is a good and profitable 
employment. And where a young man selects for himself, there 
are a hundred chances to one that he does not know himself ; or, 
if he does, he pretty certainly does not know what sort of science 
or art the law is. If he choose it, it is a blind leap, perhaps into 
a bramble-bush. After he has passed through the law school 
and an office into the profession, he is better off than the average 
if he has learned anything of the real nature of the law, to say 
nothing of his own nature. 

The consequence of which is, that we have many lawyers who 
cannot be successful, however wisely and earnestly they may 
strive. They may be neither fools nor sluggards, they may be 
able and earnest men, yet have no more capacity to practise the 
law as it ought to be practised than a hen has to swim like a 
goose. 
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The evidences of this sort of thing are numerous. One is in 
the denial, which we often hear, that the law is law ; and the asser- 
tion that it isa mere conglomeration of judicial decisions and stat- 
utes. A mind utterly unadapted to legal investigations is unable to 
see the reasons of legal doctrine of its own comprehension. A 
person of this class of mind may repeat the reasons from the 
books as a parrot says ‘‘ poor Poll.’’ But they are not a part of 
his own understanding, and he may be as easily imposed upon by 
false ones as instructed by those which are just. Therefore, 
many lawyers deny that the reasons, which are truly the law, 
and, aside from technical rules and statutes, the whole of it, even 
constitute of it a part. The fault is not theirs. The case is like 
one of color blindness. They cannot, therefore they do not, see 
the law; hence, they do not know it, while yet they very honestly 
and sincerely think they do. They are as unfit to practice our 
profession as is a color-blind man to follow the calling of a rail- 
road conductor or engineer. They are not to be blamed or 
sneered at, but to be pitied. 

2. There are lawyers of another class who are unsuccessful 
because hampered by false ideas derived from books, or from 
the teachings of their seniors ; and, though they might get on well 
but for them, they lack the intellectual force to throw them off. 
Let us pause a little and see how this is. A hundred young men 
enter the profession together, and their race is somewhat as fol- 
lows: A half dozen are in a high degree adapted mentally to legal 
practice, and are earnest therein. They rush up into the higher 
paths of professional activity, their business is lucrative, and they 
neither seek nor will they accept anything else. They teach 
nobody anything, either orally or by books. Another minority 
plod on in the crack between something and nothing. The major- 
ity are failures as practitioners ; so, the more active ones, by one 
method or another, teach. Largely from this class— not, of 
course, in every instance — proceed our law books. They are 
mostly of the sort termed by this branch of the profession 
** practical ;’’ consisting of a compound of piracies from other 
authors, adjudged points from the reports, thefts from judicial 
opinions, and original trash. If occasionally the author aspires to 
something higher, the result is all the worse. From this class of 
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lawyers also, and to some extent from the second class of the 
minority, come largely those who, whether in law schools or in 
offices, teach the law students. I am speaking in general terms, 
and it may be too strongly; yet, certainly not denying, what 
everybody knows, that some get instruction from the first class 
of the minority. But, too largely the course of things in 
recruiting our ranks is the same as though a cattle-breeder should 
sell or kill all the healthy and well-formed young,-and keep the 
rest for increase. 

The result of this bad process is made worse by the fact that, 
in the law, everything goes by authority. A law student, there- 
fore, does not question what he reads and hears. A wrong 
instruction is, to him, like an unsound stare decisis. He accepts 
it as legal gospel, even.though down in the depths of his under- 
standing he knows it to be false. 

Specimens of wrong instruction working mischief, are the fol- 
lowing: The idea has been widely promulgated, that a practical 
knowledge of the law is best acquired by extensively reading and 
remembering cases. There is just enough of truth in this idea 
to render its falsity specially seductive, and many a lawyer with 
sufficient ability to succeed but for it, has, by it, been so crippled 
as to become a practical failure. Of course, the more cases one 
reads and remembers the better, if they do not keep the real 
practical {learning from his mind, or induce in it impractical 
habits. But one does not learn natural science by watching and 
counting the apples that fall, or enumerating the bubbles on a 
flowing stream, or marking on a stick the height to which the tide 
in the river back of his house has risen. These facts do not con- 
stitute the Jaw of nature. But they sustain the same relation to 
this law which the adjudged cases do to the law of the land. The 
successful practitioner of natural science —for example, one 
who can well draw the plan for a suspension bridge, or devise an 
improved telescope, or direct in the erection of a triumphal 
arch—has done something more than count the apples 
and the bubbles. And if such practitioner has given so 
much attention to these outward facts, that they present themselves 
to his mind instead of the law, whenever he undertakes to practice 
the science of natural law, he is a failure. Exactly thus it is 
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jn the study and practice of the law of the land. No man can 
practice it successfully if his reading and knowledge of the cases 
are such that they arise to his thoughts instead of the law when- 
ever a legal question is under contemplation. Let it be borne in 
mind that the legal question in present contemplation is rarely or 
never exactly the same as any past one. Events do not repeat 
themselves ; questions in the law, in exact form as before, do not. 
If they did, and if in ninety-nine instances out of a hundred a 
present case was exactly like a former reported one, the practical 
consequence of this sort of proceeding would be the same. The 
lawyer, who would succeed, must be able to decide the one- 
hundredth case. This the methods which he had pursued would 
preclude him from doing. There would be no possible way for 
him to accomplish it. He might jump at it with a guess, and that 
is all. Nor could he ascertain what ones of the old cases were 
wrong, and to be overruled. Nor yet, could he argue to the court 
anything outside of the former decisions. Such a lawyer is, in 
effect, no lawyer; professionally, he is a failure. 

Another false idea, which has wrought immense practical mis- 


chief, is, that a decision and the reasoning of the judge in pro- 
nouncing it are one and inseparable ; so that, if the reasoning is 
shown to be wrong, it follows that the result is wrong also. In 
truth, there is not necessarily any relation between the two; and 


an advocate or adviser may well accept the one and reject the 
other. 


Another mistake, practically very injurious, consists of digging 
a wide gulf between the elementary principles of the law and the 
complicated legal questions. The diggers of this gulf assume 
that every legal person is familiar with all the elementary princi- 
ples. One arguing a question to a court can in no way so effec- 
tually insult the judges as by giving them to understand that he 
is endeavoring to instruct them in some elementary principle. 
Very naturally, and in exact line with the erroneous teaching now 
under consideration, every member of the bench who has not 
acquired wisdom deems it impossible for anything elementary to be 
absent from his understanding. And there is no work, which it is 
often incumbent on the practitioner to perform, so difficult and re- 
quiring so much adroitness, as to teach to a bench of judges some 
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simple principle of elementary law, and keep concealed the fact of 
what is being done. Now, the law, as practically administered, is 
made up of these simple elements, combined in ways to fit the par- 
ticular facts. Such is substantially the whole of it ; there is almost 
nothing more or less. To ascertain these principles and arrange 
them to particular facts, so as to bring out the law’s results, both 
as adviser in the office and as manager of causes in court, consti- 
tutes the successful practitioner. He is always doing things in 
ways which to the looker-on appear simple and easy. No man, 
seeing his work, imagines he is a great lawyer ; indeed, according to 
the common understanding, he is not. The ‘*great lawyer’’ expands 
little things into large, makes the easy difficult ; and, in various 
ways, imitates the great boy, who blows enormous bubbles from 
a little soap and water. In short, he does ‘* great’’ things. But 
the successful lawyer is all the while dealing with what seems 
small, common, and easy ; and everything seems to go on smoothly. 
He has no big obstacles to overcome, he is only, as the lookers- 
on deem, ‘‘lucky.’’ But luck is golden; not always so is great- 
ness. 
Not further pursuing the evil teachings of this sort, let us turn 
-to something else. Some fail because they will not study. Our 
profession requires constant study ; it should not be remitted for 
aday. If some of the old and successful lawyers would write 
down their experience on this subject, for the benefit of those 
who stand below them in the ranks, they would do immense good. 
I can not forget the advice which a very able man in our profes- 
sion once in my hearing gave to a junior just admitted to the bar. 
** Never,’’ he said, * let a client catch you with a book in your 
hand, and never fail to answer instantly any question he asks. 
Otherwise you will be supposed not to have thoroughly learned 
your profession.’’ The adviser was widely known, and all his 
abilities were by the public appreciated. The young man was a 
stranger in a strange city, almost without friends, and with no 
connections to bring him business. He rejected the advice on his 
part ; while the adviser, on his, followed it. Yet not a long time 
elapsed before more clients passed through the office door of the | 
young and green one than of the one who was old and ripe. 
Many a young man, knowing himself to possess legal abilities of 
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a superior order, has dreamed through lazy hours of a successful. 
practice to come, followed by a golden old age; and, at last has 
mourned in the bitterest disappointment simply because he would 
not perform the drudgery of incessant study. For the lazy there 
is no place in the law. 

I shall trouble the reader with only one more of the many sug- 
gestions which would be appropriate under this head. A lawyer 
in a compact community may sometimes succeed in a particular 
department of practice, when his abilities are not of a sort to 
give him success in another. 


Ill. What the Successful Practitioner is.—It requires two 
workmen and no more, nor will less suffice, to make a successful 
lawyer—the Almighty and the man himself. The part per- 
formed by the Almighty is, not speaking of processes, but results, 
the following: There is a strong brain, and a body capable of 
sustaining it. The brain has the qualities which give activity : 
and, even more than this, independence. But its shape, as the 
metaphysician views it, is the essential thing. Yet, as since thus 
viewed, it is not palpable to the touch, I can only describe what 
it is adapted to do. Its vision is distinct ; and it has eyes, not 
only in front, but studded thick on both sides, and equally on 
the back. Of course, and especially, it is adapted to see legal 
truth. But legal truth is legal reason, so that on discovering how 
a question of law is decided the thing which it specially sees, and 
notes more than all, is the reason for the result: because the 
reason, not the result, is the law. And, let it be noted, the reason 
which the mind thus sees is not as of course the reason which the 
judge gave, but the law’s reason. Such is the legal mind. It is 
the workmanship of God; no power beneath his can make it. 
No man not possessing this gift ever became a successful prac- 
tising lawyer. No man, with it, ever failed to become such, if, 
with fair health and the opportunities open to every person living 
in the United States, he earnestly tried. 

There may be departments of professional practice requiring, 
for success in them, that God in making up the man should have 
added something of other material. For an advocate, the orator- 
ical power of eloquence, is highly desirable ; and the imponder- 
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able magnetic forces are nearly indispensable. And various other 
like observations would be appropriate, relating to other depart- 
ments of practice. 

It would be unreasonable to expect that the man’s share of the 
work should be as well done as God’s. We may presume that, 
in the outset, God knew how to set himself to doing the work. 
We can be certain that the man did not. So he applied to others 
to tell him how ; and the chances were many to one that they told 
him, at least in part, wrongly. Then, going at the work in a 
false way, he had the triple task of correcting the early errors in 
methods, of finding out the true method, and, then of doing the 
work by the latter. And herein he could not be, like God, per- 
fect. So that, as a necessary result, man’s part in the manufac- 
ture of a successful lawyer is never, even in the best instances, 
absolutely without defect. The successful lawyer, therefore, is 
not a perfect formation. Hence successful lawyers have their 
individualities ; they are not alike. One may be nearly perfect 
in one direction, and considerably wanting in another. A second 
may be the reverse of the first. And thus. indefinitely the dis- 
similitudes may be multiplied. 

The successful lawyer has learned his business, but he has not 
learned everything ; and, day by day, without pause he keeps on 
learning. In one particular, he seems to occupy « position greatly 
inferior to that of the average lawyer in the lower grade of the 
unsuccessful class. The latter has the blissful assurance that, 
whatever his failures, they do not proceed from any lack of pro- 
fessional attainments ; he is happy to know that, though he lies 
foundered on the shoals of the legal sea, his mighty vision sweeps 
the whole, and even discerns the sea-weed and rocks below. But 
our successful lawyer feels the vastness of that wherewith he has 
to deal. He is conscious of imperfections of his own, and awake 
to the uncertain and shifting natures of the sand-bars over which 
he has to sail. He knows that every chart of the sea is imper- 
fect, and that some of the charts are so very crude as to be worse 
than nothing for guides. He has thrown many a lead, he has ex- 
amined carefully such charts as were worth examining, he has had 
sense enough to reject the rest, yet he feels every moment that 
only by eternal vigilance can he keep his bark from wreck. 
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The difference between him and the unsuccessful practitioner 
is, in another particular, noteworthy. The latter mourns his lack 
of opportunity. He feels that, if only he had such cases given 
him as the other has, if he had such excellent ‘* chances,’’ his 
success, too, would be of the first order. In truth, the ‘* chances’’ 
are, like the rain which falls equally on the just and the unjust, 
in the air; and they are his who sees and seizes them. For ex- 
ample, a case is offered to the unsuccessful lawyer. He thinks it 
is good when it is not, accepts it, is badly beaten, and disgraced. 
He rejects another case, thinking it not good; his client is not 
quite satisfied, therefore goes further for advice, and the success- 
ful lawyer accepts and wins it because it is good. I explained 
this in the ‘* Introduction ’’ to the seventh edition of Bishop on 
Criminal Law, so that nothing further of it need be said here. 

There are other noteworthy elements in the successful lawyer ; 
but, as this article is meant to be briefly suggestive rather than 
exhaustive, I pass on. 


IV. What the Distinction Suggests to the Unsuccessful.— There 
are those in the profession who are not successful simply because 
the time for success has not arrived. A thorough mastery of the 
law and the practice of it can not be acquired during the brief 
period of pupilage common in this country. And the best thing 
possible for a young practitioner is often that the open door of 
his office invites clients in vain. If now he spends his time in 
lounging, fishing, hunting, smoking, the true course for him is to 
jump head-foremost into the first open well he can find, and drown 
himself. The world does not want him, and to his friends and 
relatives he is a curse. If, on the other hand, he is one whom 
God made to be a lawyer, and he reads and studies the law with 
all his might, he is sueceeding the same as the builder of a house 
is while laying its foundations, though he can not boast of a soli- 
tary client. Success in the form of clients in his office, and 
victory in the courts, is just as certain as that rain will visit the 
earth, though there is to-day no cloud on the sky. 

Passing by this class, we approach another, who should scamper 
out of the profession as fast as they can run. They are men of 
ability, but the form of it is not legal. There is success for them, 
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not in the law but in something else, and the sooner they are after 
it the better. 

Another class is composed of men whose natural capacity for 
the law is fair, who are studious and industrious, yet whose heads 
have been so filled with false ideas that they can do nothing well, 
The first step for them now is, not to read volumes of reports of 
cases or ordinary text-books on the law, but to collect all the 
books in existence written to guide law students and young prac- 
titioners, read them carefully and slowly, and reflect as they read, 
and ponder the subject while they are not reading. They will 
find advice of every sort. It will be in irreconcilable contradic- 
tion, perhaps ; so even in a single book by a single author. A 
person so reading can not fail to know, therefore, that it is pos- 
sible for one seeking legal knowledge to be wrongly advised. 
Thus a long step will be taken in the direction toward success, 
Standing in the advanced position thus gained, he can look around 
and discern what he did not before. He will now, rejecting all 
the teachings which on trial he does not find to be right for him, 
learn how to teach himself. Having reached this point, he is 
prepared to begin to be, or qualify himself to become, a success 
ful practitioner. 

But no absolute direction can be given for all. It is impossi- 
ble for a writer in a magazine to supply resources to readers who 
have none of their own. 

I shall only add, because the caution is needed, that the unsuc- 
cessful practitioner should not rush into the literature of the law, 
or otherwise become an instructor of law students. These are 
callings which require every element that enters into a successful 
legal practice, and something added. 


V. What the Topic and its Development Suggests to the Pro- 
Session at Large.— What I have thus far said in this article is 
matter directly involving the personal interests of every student 
and every practitioner of the law. But no man should live for 
merely what he can suck through his own goose quill. We are all 
connected with one another, and with the entire community. And 
the man who can ask fortune to favor him, or otherwise seek 
God’s blessing’, while not caring a straw or spending a penny’s 
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worth on anybody else or any other thing, deserves neither the 
sunshine of heaven nor the breath which is better given to the 
birds. 

There are three professions termed learned, — the clerical, the 
medical, and the legal. The end of the labors of the divine is 
to lead men to the bliss of the unseen world. Yet, whatever be 
the truth relating to the topics with which he deals, we know that 
the majority of the clerical teachings are wrong. And we know 
this because whatever, for the purposes of the problem, we 
assume to be the truth, the teachers of it are, by actual count, 
in the minority. Shift this problem as we may, the result will 
come out so every time. Doubtless the real truth lies somewhere, 
but the fact thus brought to our understandings is not encourag- 
ing. Let us not blame the clergy. Every case of theirs is ap- 
pealed to the Court for the Correction of Errors; and, if there 
has been a reporter of its decisions appointed, he has not been 
able to get one of them printed. The clergy, therefore, are 
obliged to proceed in the dark. Unlike the lawyer, they have no 
books of reports to guide them. 

With the medical profession the fact is not very different. 
Every doctor is just as certain as is every clergyman that his is 
the true cure, and that all who differ from him are deceivers. 
But there are various schools of medicine, and they are eternally 
in a wrangle with one another. And those of the same school 
seldom adhere for any considerable time to any one thing. So 
that what was sure to kill fifty years ago is equally so to cure 
to-day. No one of us would willingly die without the help of a 
physician, yet there is no reporter capable of informing those 
whom we leave behind which way the remedies of the doctor 
pushed. 

We of the legal profession have the advantage over the other 
two. We have reporters. And we can always know whether or 
not a client has lost his case ; yet, not always, however, at whose 
door lies the fault. 

Possessing these advantages, then, shall we not show to the 
world that there can be a learned profession which may be trusted ? 
I admit that, as a whole, lawyers are, at the worst, safer guides 
than the clergy and doctors. With our reports, it would be 
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unutterably disgraceful were they not. But what in proverbial 
language is called the ‘uncertainty of the law,’’ is, at 
least, sufficiently humiliating. A question of fact must be uncer- 
tain; because, in the nature of things, no one can be sure in 
advance what witnesses will appear at a trial, or what they will 
say, or what inferences the twelve men in the jury-seats will 
draw from their testimony. And there are questions of law 
so within conflicting principles, one principle impelling to one 
result and another to its opposite, that no professional ken 
can determine in advance how a given bench of judges will, 
however enlightened by counsel, decide them. But it is not 
so with the mass of litigated questions of law. They depend 
on simple and well-established principles, susceptible of being 
so arrayed before the judicial understanding as to render the 
result just as certain as is that of a boy’s ‘* sum ”’ in arithmetic. 
And the inevitable conclusion may just as well be discovered 
by counsel in advance as by the bench of judges at the end 
of an argument. Yet, in fact, multitudes of these - questions 
are brought into litigation; and a part of them are, after all, 
carried to final judgment without a discovery of the true princi- 
ples, and the true order of arraying them, being made either 
by counsel or the court. Hence we have conflicts of decision, 
and the reproach of the law’s uncertainty. 

I admit that something of this comes inevitably from that 
human infirmity against which no precautions are availing. But 
the mass of it, let us not disguise the fact to ourselves, is the 
fault of our profession. ‘* Not of the practising profession,” I 
hear some one say, ‘* but of the judges.’’ Now, assuming fora 
moment that this is so, the judges are of us. They are not 
selected from the non-professional community, but from the law- 
yers. And he who practises before them ought to understand 
his own case, and be able so to present it as to lead aright even 
the feeble judicial understanding. But the mass of our judges, 
unfortunate as the selection is occasionally found to be, are not 
weak men, or even, in a reproachful sense, unlearned. True, they 
are not gods, but men. Being men, their learning and wisdom 
are not infinite; their ken is not omniscient. No man ever 
breathed who, beginning however early in life, could so perfectly 
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learn the law as to be able to decide every legal question cor- 
rectly without those special consultations of the books which it is 
the duty of counsel to make, and without sound and just argu- 
ment. And, taking our benches of judges as they are, or even 
assuming them to be inferior to what their most unlicensed 
detractors declare them to be, the fault of wrong decisions is, in 
the vast majority of cases, in the want of proper argument from 
counsel. 

Why is this? The reasons are various. But the leading one 
is that already alluded to, namely: the wrong professional teach- 
ings. And the cause of these wrong teachings has been hinted 
at, namely: the men of legal mind rush into a successful prac- 
tice and refuse to teach. And the teaching is left to those who, 
possessing, possibly, sufficiently strong intellects, are not of the 
legal make up ; hence, are unable to secure professional success. 
This, I am aware, is delicate ground. Being, myself, an author, 
I should dishonor my own calling if I asserted that every writer 
of law books is of this class. And I should do flagrant injustice 
to professors in our law schools, whom I might name, both the 
living and the dead, if I declared that no one of them possessed 
the ability successfully to practice the law. And the like obser- 
vation might be made of gentlemen who take students into their 
offices. But I am speaking in general terms. 

I can not undertake to enumerate what I deem to be all the 
errors in teaching, whether oral or through books; but the cen- 
tral one, whose Upas shadow poisons whatever it falls upon, is 
the eternal looking after the instances, and the pretence that such 
is the true way to learn the law, instead of searching constantly 
for the rule which governs the instances. The habit of mind 
which is produced by this sort of teaching is utterly destructive 
of the capacity for a successful law practice. 

But I perceive that I am upon an almost boundless sea. Should 
Ieven briefly set before the reader one-tenth of the numerous 
topics which now rush upon my thoughts, I should weary him 
with the length of my article. Abruptly, therefore, I bring it 
to a close. 


Prentiss BisHop. 
CAMBRIDGE, Mass. 
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INSTITUTES OF COMMON AND StaTuTE Law. By Joun B. MINor, LL.D., 

Professor of Common and Statute Law in the + deel of Virginia. Vols. 

I. and II. Third Edition. Revised and Corrected. Richmond: Printed for 

the Author. 1882. Sold by McKeennie & Son, University of Virginia; Ran- 

dolph & English; and West, Johnson & Co., Richmond, Va. 

The first edition of these volumes appeared in 1875; and the fact 
that within seven years two editions have been taken up, and a third is 
called for, not only speaks well for the work, but justifies the learned 
author’s pride in its reception and success. They have been used ag 
elementary text-books with marked success, and as such will prove 
valuable to every student. The work is not designed as a treatise for 
the practitioner, although some of the topics are very thoroughly con- 
sidered, and, to one who has examined the books sufficiently to com- 
prehend their plan and scope, they will be found extremely useful as 
books of reference upon elementary principles. 

The peculiar feature of the books is the arrangement of the topics so 
as to indicate to the eye the order of the propositions stated, as well as 
their relative subordination, by the width of the left-hand margin of 
the page. This arrangement has heretofore been criticised in the pages 
of the Review,! and the author confesses that some of his most trusted 
friends have advised against the retention thereof. But as his work 
was done, and is intended principally for the student, he has deemed it 
best to retain this arrangement, — which he admits must have a repel- 
lent effect, — because, in his judgment, a patient student is thereby 
helped to a clearness, definiteness, and accuracy of apprehension which 
compensates the loss of attractiveness to the general reader. Judging 
the matter from the learned and experienced professor’s position, there 
can be no doubt that the method is helpful where the general and subor- 
dinate propositions of any branch of the law can all be stated ona 
single page or on a chart; as, for instance, in an analytical table of 
contents, such as is prefixed to these volumes; or the chart prefixed to 
the analysis of Blackstone’s Commentaries; or that admirable illus- 
tration of condensed analysis to be found in Austin’s Jurispru- 
dence,® where that lover of the science of law brought together on 
a single page, the salient points of an outline of forty lectures. But 


1 11 Am. L. Rev. 761. 2 Vol. I., p.79 (4th ed.). 
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what assistance can even a patient student derive from the appearance 
of a page, the left half of which is blank, where a single subordinate 
proposition occupies fourteen pages, as is the case in Vol. LI., pp. 
679 to 693? The student who will be aided to a clearness and accuracy 
of apprehension by blank spaces of this kind, must be possessed of a 
somewhat remarkable capacity. 

In the review of this work, above alluded to,! the letters, ‘‘ W. C.,’’ 
“freely scattered at the ends of paragraphs throughout the book,’’ 
sadly puzzled the reviewer. Certain it is that these letters cannot be 
found in any dictionary among the abbreviations recognized in printing 
or writing. The author makes no explanation of their purpose, leaving 
it to the ‘* patient student ’’ to discern their meaning. It appears that 
they are used as abbreviations of the words ‘‘ wherein consider ;’’ but 
if this information had been given in the preface, this criticism would 
have been unnecessary. 

Of the character of the author’s work, much could be said in praise. 
The books are not intended to furnish the student with an easy path 
through the labyrinths of the law, as some ‘‘ Students’ Series’’ are 
advertised to do. They contain accurate and concise statements of the 
leading elementary principles of the law concerning ‘‘ The Rights which 
Relate to the Person,’’ and ‘‘ The Rights which Relate to Things Real.’’ 

It is to be noticed, however, that the citation of cases (which in a 
work of this kind should be extremely careful and judicious), is not 
always happy. Thus, in Vol. I., p. 577, is cited the case of the Bing- 
hampton Bridge,? in support of the statement that where an act of in- 
corporation, clearly and unambiguously exempts corporate property 
from taxation, no tax can be constitutionally imposed, either upon the 
tangible property of the corporation required in the prosecutiom of its 
business, or upon its franchise, unless the right of amendment or 
appeal is in some form reserved. Now, this point was not involved in 
the Binghampton Bridge Case, which, besides, ought not to be cited as 
an authority, seeing that the decision is by a bare majority of the court, 
and that the dissenting opinion is more satisfactory than the opinion of 
the majority. 

The second volume, treating of the ‘“ Rights which Relate to Things 
Real,’’ is especially full and satisfactory, and the intricate rules which 
determine the qualification of interest in real property (Chap. X.), the 
time of enjoyment of estates (Chap. XI.), and the methods of acquisi- 
tion (Chap. XITI-XXIII), are clearly and precisely stated, yet with 
such detail as to present a thorough treatise on each topic. The chap- 
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ter on ‘‘Alienation by Deed ’’ (Chap. XX.), is a most excellent exposi- 
tion of the whole subject of conveyances, and of contracts to convey 
lands, including the effect of the Statute of Frauds thereon. 

‘* The exceptions to the application of the statute,’’ are stated in this 
chapter.' One of these is: ‘*2". Where the agreement has been partly 
performed; ’’ and the necessary elements of a part performance are 
stated as follows : — 

1°, There must be an act done; and merely abstaining from an act is 
not sufficient. 

2°. The act must be done by the party who seeks the aid of the court. 

3°. The act must be done unequivocally, in consequence of the agree- 
ment, with a design to perform it, and be such as, but for the agreement, 
would not have been done. 

4°. The act of alleged part performance must be of a character 
incapable of compensation in damages. 

Under each of these subdivisions are given apt illustrations of the 
rule; but the author wholly omits to mention another equally important 
element of an effective part performance, —i.e., that — 

5°. The part performance must be such as to make the agreement 
reciprocal, and the right to enforce it mutual.? 

On page 141 is an interesting explanation of the method of calcu 
lating the value of a widow's dower, or of any other life estate, by the 
use of logarithms. 

In revising and correcting these volumes, the diligent and painstaking 
author has added one hundred and ninety-two pages of matter, of which 
eighty-one are added to Vol. I., thereby greatly improving the work. 
The press work and paper are clear and inviting in appearance, though 
not wholly free from error,® and the work deserves a favorable recep- 
tion at the hands of the profession. J. K. 


REPORTS OF CasES DECIDED IN THE CoURT OF CHANCERY, THE PREROGATIVE 
COURT, AND, ON APPEAL, IN THE COURT OF ERRORS AND APPEALS, OF THE 
STaTE OF NEW JERSEY. JOHN H. STEwart, Reporter. Vol. VIII., pp. 601. 
Trenton, N. J.: The W. S. Sharp Printing Co. 1882. 

This thirty-fifth volume of New Jersey Equity Reports does honor to 
the care, diligence, and learning of the reporter. He has at times 
fearfully overloaded his report with citations from briefs of counsel, — 
over sixty pages in one instance, — but his own presentment of the points 
decided is unusually excellent. His notes, appended to some of the 


1 Vol. IL, p. 770. 5 Note an instance (Vol. I., p. 22), 
* See Watm. on Sp. Per., sect. 261; where, at the head of the page, is printed 
Smith v. McVeigh, 11 N. J. Eq. 239. “Chap. IX.,” instead of XIV. 
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opinions, evince industrious learning, and give the book a general value 
quite beyond the ordinary State Reports. 

Thus, in Cutter v. Kline (p. 534), where the court ruled, as we 
should expect, that a judgment at law imports absolute verity, and 
that the chancellor cannot decree the judgment to be special, when it is 
in form only general, although it is conceded in fact that it was by 
mistake of the clerk that the entry was not special also, Mr. Stewart 
accompanies the case with a very elaborate note on mistakes of this 
nature, showing when a court of equity will, and will not, relieve against 
clerical mistakes of other courts and officials, with full citations. 

Cornell v. Andrews (p. 7), is a case similiarly annotated, to illustrate 
the ruling of Chancellor Runyan, that where a conveyance was to A., 
President of the North American Trust and Banking Company, his 
successors and assigns, without words of inheritance, the title was so 
questionable that chancery will not compel a specific performance of a 
contract to buy. One. who has to examine such questions, finds his 
work largely done to his hand when he meets a case thus annotated. 


New York CONDENSED Reports. Vol. I. New York: The New York Weekly 

Digest Company. 1882. pp. 505. : 

This volume comprises the monthly parts from October, 1881, to 
October, 1882, with table of cases and index. The purpose of the 
publication is to present at a very early date, and in condensed form, 
the decisions of the New York Court of Appeals. The value of the 
result depends, of course, wholly on the character of the work and 
the promptness of the issues. The annual volumes, as such, cannot be 
of much service to bench or bar, for they will not supersede the regular 
reports, and no one needs both. In this volume the head-notes seem to 
be quite clear, and ample enough for a ready and just appreciation of 
the points decided; we fail, however, to recognize in most of the cases 
much that is serviceable after the syllabus itself. The statement of fact 
and law which follows the head-note is almost always no more than a 
diffuse reswmé of the case. We have tested this repeatedly, with the 
same conclusion. Hence, we think the Condensed Reports are not 
enough condensed. The opinion and reasoning of the court are not 
quoted, and if the syllabi are (as they seem) accurate and full, the 
remainder of the condensed matter is necessarily almost superfluous. 
No one cares for the same abridgement twice, or for two abridgements 
of the same decision. One is not necessary to correct or amplify the 
other. 

The index is topical; the table of cases is imperfect. A long list 
of cases is only found under ‘‘T,’’ where one would hardly dream 
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of finding them, thus: *‘ The New York Life Ins. Co. v. The Universal 
Life Ins. Co.,’’ ‘‘ The -People ex rel. Lewis v. The Police Commis- 
sioners,’’ instead of following the proper title letter. 

In this criticism we do not say the work is useless. Lawyers and 
judges ought to have, as soon as may be, the decisions of their final 
appellate courts; and every measure, public or private, which expe- 
dites the decisions themselves, or their communication to the public 
when made, ought to be encouraged, and, if defective, ought to be 
improved, and not abandoned. In Volume II. the defects we have 


en out can be largely removed, and, by so much, its value aug- 
mented. 


AMERICAN Law STUDIES; OR SELF-PREPARATION FOR PRACTICE IN THE UNITED 

StarEs. By Jonun C. REED. Boston: Little, Brown & Co. 1882. 

The purpose of this book is correctly indicated by its title, — Self- 
Preparation for Practice in the United States. While the author agrees 
that every student must, in one sense, rely upon self-preparation, he 
claims that the amount and kind of work absolutely necessary, and the 
great dangers to be met, demand a reliable guide in that preparation, 
particularly so in a country where most men do not attend a law 
school, and where the poor methods of other countries are frequently 
adopted as inadequate substitutes. To furnish such assistance, this 
book is written. It may be safely stated that nothing is left unsaid. 
The candidate is taken in charge when he manifests his first inclination 
to live at the law, and he really escapes only when he is laid in his 
grave. From the determination of the first question, — whether or not 
he is physically sufficiently strong, and mentally and morally qualified, 
he is counselled and argued with at every step and turn. Among many 
other things, he is introduced to the desirable text-books and to law- 
office work; has the place and value of digests, reports, periodicals, 
etc., explained to him, and is told what non-legal knowledge is indis- 
pensable; and long after admission to the bar he is kept under partial 
control. The author makes a strong distinction between a guide to 
admission, and one to preparation for practice; and insists that after 
the admission (which should never be granted before three years of 
conscientious work), the real preparation begins. 

It may be admitted that at some stages the author is perhaps tedious 
in the particularity and minuteness of his directions, especially in refer- 
ence to work to be done in law and register offices, and in the exam- 
ination of old pleadings in court; and it may be generally said that a 
person competent, in the author’s opinion, to study law at all, might 
dispense with some of the advice subsequently given. The general 
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desire of the book to make all law-students Benthams, Pollocks, Kents, 
or Storys, may, at first reading, have the effect of a satire on the 
profession, and may even result in driving some honest fellow from 
the law. On the other hand, it may raise the standard of what ought 
to be aimed at, and what, in spirit, can be reached. Every step in that 
direction deserves sincere acknowledgment; and if, here and there, by 
a timely perusal of this book, young men are impressed with the work 
before them and are frightened off, or if even some old practitioner is 
forced tc conclude that he was never prepared in a case in his life, the 
community and the profession may still have cause to thank the author. 
Pages 630, 632, in which ‘‘ the great halting-place of professional devel- 
opment’? is dwelt upon, is especially recommended to the attention 
of the fraternity. In his references to authors, and in explaining the 
purpose for which they are to be more particularly read, he pursues 
the policy of letting them, as far as possible, speak for themselves ; 
and since, in his choice of text-books and in his recommendations 
of other reading he is quite peculiarly fortunate, that policy is as safe 
as it is pleasing. His discussions of and quotations from writers like 
Pollock, Lindley, Stephen, Maine, Cooley, Holmes, and presumably all 
others mentioned in his book, prove a familiarity with their work, which 
lends dignity and attraction to his. ; C.N. 


Reports OF Cases ARGUED AND DETERMINED IN THE SUPREME COURT OF 
Kansas, A. M. F. Ranpowpn, Reporter. Vols. XXVI and XXVII. Topeka, 
Kansas. 1882. 

If the bar in Kansas are content with the manner in which these 
reports are made and printed, no one else is called on to criticise them 
extensively. They are, however, quite below the standard of the aver- 
age American reports. Some faults of commission and omission are 
explained by the fact that the State copyrights and prints them. They 
are plethoric with superfluous matter. A careful examination convinces 
us that, with proper succinctness and brevity in the syllabi and state- 
ments of cases, the exclusion of briefs of counsel, and other matter 
still less important, both these volumes could be comprised in one, with 
marked gain in all respects. The State printer alone would regret it. 

In Volume XXVI, the first case fills fifteen pages before the opinion of 
of the court is reached on the one question, whether the Board of Educa- 
tion of a city of the second class had power to establish separate schools 
for whites and blacks, and to enforce separation on the basis of color. 
The court held that no such authority had been granted by the Legislature, 
and hence did not exist. This was the whole case, yet the head-notes 
embody two entire sections of the Statutes of Kansas and the Four- 
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teenth Amendment of the Constitution of the United States! Ab uno 
disce omnes. No, it is not quite just to say that this is a sample brick, 
but many of the cases are as badly reported. Thus, in Mills v. Kansas 
Lumber Company,' the question was whether ‘‘ one bay horse, aged six 
years,’’ was a sufficient description in a chattel mortgage ; which ques- 
tion was answered affirmatively, by the light of extraneous information, 
yet the syllabus occupies nearly two entire pages, copying indiscrimin- 
ately the mortgage description of other property, and the evidence. Vol- 
ume XXVII begins with forty-eight pages devoted to briefs of counsel. 
Judge Brewer’s clear cut opinion proper fills about four pages. By 
such processes is the real work of the court obscured and made inacces- 
sible, while two books are made and sold where one were far better. 
The index, instead of using cross references, repeats often the same 
matters under different heads. 

By law, we believe, the judges are to state the syllabi, and determine 
what cases are to be reported. If they do this, the reporter is in so far 
not at fault. Still, we do not attribute these head-notes to the judges, 
nor believe they directed the publication without syl/abi of divers cases 
with no head-notes, where the opinion only says the case is affirmed on 
the authority of a prior decision. The statute warrants the publication 
of briefs or abstracts with the points made, but does not justify such 
overloading as we have criticised; and besides, in many instances, no 
abstracts or points are given, indicating thus that the statute is treated 
only as directory. These reports would have a value outside the State, 
if in proper form, and the judges and the bar owe it to themselves to 
enforce a reformation. 


1 Vol. XXVL, p. 574. 
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_ SPECIAL NOTICE, 


SPECIAL NOTICE. 


As our readers are probably very generally advised, the Americay 
Law Review assumes a new form with the new year. Still, the editors 
and publishers believe that a few words upon the changes made will be 
appropriate. 

The American Law Review, so long published by Little, Brown & 
Co., of Boston, has been consolidated with the Southern Law Review, 
published by the Review Publishing Company, of St. Louis. The 
Reviews thus united will be published bi-monthly, each number con- 
taining about one hundred and sixty pages, will retain the name of 
American Law Review, and be published by the Review Publishing 
Company, at St. Louis, Missouri. 

The leading features of both Reviews will be retained. Articles on 
live legal topics by the best writers, full and accurate digests of all 
reported cases as published by the legal magazines and journals in 
advance of the regular reports, editorial notes on current topics of pro- 
fessional interest, impartial book reviews and notices, and references 
to leading articles in other legal magazines, will be given. 

No paing or expense will be spared to make the Review the indispen- 
sable friend and servant of every earnest lawyer in the land. Its 
highest ambition will be to serve its patrons, to commend merit and 
denounce quackery. It has no other ends to serve, no entangling 
alliances of any kind. 

The editorial department will be under the control of Lucien Eaton 
and Seymour D. Thompson, the former, for several years past, editor 
of the Southern Law Review, the latter the author of several well- 
known legal works. 

As the volumes of the two Reviews do not close at the same time, 
subscribers to the Southern will receive this number of the new volume as 
well asthe final number of Volume VIIL., of the Southern, without extra 
cost. The editors and publishers are confident that in the new volume 
subscribers to both Reviews will find all that gave value to either, with 
some new and important additions. 

Correspondents and exchanges will please note the change of address. 


Sr. Louis, Mo., January, 1883. 
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NEARLY every important English statute is the subject of a treatise or hand 
book. Some of these treatises appear even before the act goes into operation, 
as in the case of the Married Woman’s Property Act, 1882. Some of these works 
seem to be invaluable commentaries upon statutes which work great changes, and 
which must necessarily be, in many points, difficult of interpretation and appli- 
cation. Others appear to be mere screeds, written by incompetents who have 
nothing else to do. In this country we have an idea that we are afflicted witha 
great many law books; but if we may judge from the reviews in our English 
exchanges of works of this kind, the rapidity with which such books are ground 
out there would put the industry of our legal book-makers to shame. We have 
the habit of taking up every thing which is English, good or bad. There is 
scarcely an English law book, on a general topic, so poor that, if reprinted on 
this side, it will not have a good sale. Ourlawyers run after English law books, 
just as our people run after English actors; and yet, amazing as it may seem, 
there are a good many legal treatises in use in England which are seldom met 
with here. We have before us a sheet of paper, printed on one side only, called 
“The Law Journal Text-book Addenda.” It consists of brief notes of judicial 
decisions, each headed by a reference to a page of some text-book, to which it 
is applicable; the design being, we suppose, that the practitioner shall cut them 
out and paste them in their appropriate places in the books in his library. Run- 
ning down this list of books, we see several unfamiliar names, though, no doubt, 
owned by some lawyers in this country, and perhaps most of them to be found 
in our best public libraries. Among these are, Hodges on Railways, 6th ed., 
Sebastian on Trade-Marks; Robson on Bankruptcy, Reed on Bills of Sale, | 
Siton on Decrees, 4th ed.; Dart on Vendors and Purchasers, 5th ed.; Arnould 
on Insurance, Roscoe’s Admiralty; and others relating to particulat British 
statutes. Itreally looks as though nearly every important subject is now covered, 
in England, by carefully drawn statutes, and that nearly every one of these stat- 
utes has been the subject of one or more treatises. 


A WRITER in the Chicago Legal News makes a suggestion which has a good 
deal of sense init. He refers toa bill pending in the French Parliament with 
reference to the treatment of habitual criminals. He calls attention to the fact 
that ‘ habitual ’’ or ‘‘ professional’’ criminals seldom or never reform, and, when 
released, return to their profession with increased desperation and wickedness. 
The writer says: ‘‘The term of imprisonment should be long enough to furnish 
a protection to the public; and, in such cases as professional burglars, thieves, 
pick-pockets, etc., it should be for life.’ Then he suggests that professional 
criminals should be kept separate from other criminals. All this is very good 
as far as it goes. Boys, who have taken their first step in crime, have their crim- 
inal education completed by the act of the State in herding them with profes- 
sional criminals. A reform in this particular is most earnestly demanded, and 
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must come, where not already provided for. But what to do with the professional 
criminal, still remains a problem. Society has the right to be rid of him in some 
way, finally and effectually; and there are two ways in which this may be done. 
One is to kill him, and the other is to banish him. There are but the two solu- 
tions to the problem, the hangman’s rope, and the penal colony. As to the 
first, it may be said that we have been progressing in the wrong direction. We 
have even, in some States, abolished capital punishment entirely. Instead of 
this, there are several felonies, other than murder, which ought to have re- 
mained capital felonies, as atcommon law. Among these are, highway robbery, 
burglary, rape, and arson. There is no room for debate about this, except from 
the stand-point of the silly women who peddle religious tracts in jails. The other 
remedy is the penal colony. Serjeant Ballentine points out that this, in its 
day, had a greater terror for the criminal classes than any other mode of pun- 
ishment, except death. The fear of banishment was a forcible and constant re- 
straint.upon men with tendencies to crime. At the same time, the penal colony 
offered real opportunities for reform. Convicts who showed a disposition to re~ 
form were encouraged in doing so; were allowed and enabled to marry; to set- 
tle down and become useful subjects. Instead of having the opportunity of 
doing anything of this kind, our discharged convicts, spotted by the police, re- 
turn penniless to the infested haunts from which they went to prison, and imme- 
diately resume their criminal enterprises. They should not be allowed, when 
released from imprisonment, to come back among us atall, unless in exceptional 
cases, and then with a ‘‘ ticket of leave,’’ that is to say, under parol; for a vio- 
lation of which, they should be liable to be seized and hustled back summarily 
to whence they came. 

For fifteen years, we have been in possession of a vast country, extending 
more than 1,100 miles from north to south, and more than 3,000 miles at its 
extreme limits, from east to west, if we include its great island chain. We 
bought it of Russia for a song; the possession of it tickled our national vanity 
for a while, and ever since then we have been trying to find out what to do 
with it. Did it ever occur to any of our legislators that it would be an admir- 
able place for anumber of penal colonies? There would be no lack of industrial 
occupations for the convicts. A good way to settle up that country, would be 
to empty our penitentiaries into it. Immediately this were done, crime would 
diminish as if by magic. The incorrigibles, those convicted of a second offence 
of the same general nature, should be compelled tostay there. They might find 
wives among the female convicts, and among the native population, and so peo- 
ple the country. Itistrue that the climate of most parts of Alaska is some- 
what cool; but this would, no doubt, improve the morals of the persons whom 
we would thus send there. By all means, let us give this a trial. 


Tue Clerk of the Supreme Court of Ohio has issued a calendar of the general 
docket of that court for the January term, 1883, on which four hundred cases 
are set down. At the beginning of the term, there were one thousand and nine 
cases on that docket. On the eighteenth day of December last, there were 
one thousand one hundred and forty-six cases on the same docket, an increase 
of one hundredand thirty-seven. Theclerk gives a table showing the number of 
cases disposed of in that court during the last thirty years. In 1852, but eleven 
cases were disposed of on the general docket, and but four on the motion docket. 
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During the next year seventy cases were disposed of on the general docket, and 
nineteen on the motion docket. From that time on, there seems to have been 
an aggregate increase, counting the cases on both dockets, though the increase 
was not regular. During the war, and down to 1868, there was a falling off. 
There was an increase in 1869, and a great falling off in 1870. The Supreme 

urt, during its best year of work on the general docket, prior to the commis- 
sion, Which was 1875, disposed of one hundred and seventy-seven cases. Its two 
poorest years of work were 1864 and 1867, in each of which but forty-seven cases 
were disposed of on the general docket. ‘‘A new broom sweeps clean,’ and 
one would suppose that the advent of the commission would have resulted in at 
least doubling the number of cases disposed of. Not so. The commission 
came into existence February 1, 1876, and continued to February 1, 1879. The 
court, as stated, disposed of one hundred and seventy-seven cases on its general 
docket in 1875. In 1876, the combined labors of the court and new commission 
served only to increase the number to two hundred and twenty-four. In 1877, 
it advanced to two hundred and fifty-nine, and then in 1878 (and, as we infer, to 
the lst of February, 1879, when the commission went out of existence), the 
number disposed of was but one hundred and seventy-six; one less than the 
Supreme Court had disposed of alone the year before the commission came in. 
In 1880, the Supreme Court, without the aid of the commission, increased this 
number to one hundred and ninety-eight. In 1881, they further increased it to 
two hundred and fifty-seven, just two less than the highest number decided in 
any one year by the court and commission together. In 1882, up to December 
18, the court had disposed of two hundred and fifty-four cases on its general 
docket. This showing will be misleading, unless the number disposed of on the 


‘motion docket is kept in view. This number in the aggregate is greater than 


the number disposed of on the general docket. We do not understand the 
system of practice which enables so many causes to be disposed of in an appel- 
late court upon motion merely, nor can we account for the manner in which the 
number thus disposed of varies. In 1877, it reached five hundred and three 
cases, and the next year fell to one hundred and fifty-eight. On account of its 
large docket,the Ohio Supreme Court has reduced the time for oral arguments 
to one hour foreach side, unless enlarged for good and sufficient, reasons. 
Even this is more than is allowed by the appellate courts in some States, where 
the appellant gets an hour, and the respondent but three-quarters. The Ohio 
Supreme Court has the advantage, as have the highest courts in many other 
States, of having the record printed. This gives each judge a copy, and the 
opportunity of possessing himself of the facts of a difficult case, without taking 
the record away from a brother judge, and thus delaying the work of the court. 
The expense of printing these records, of which ten copies are filed, is taxed as 
costs. 

It is lamentable that the great State of Ohio should be subject to the impeach- 
ment with which the clerk of its Supreme Court thus concludes his circular let- 
ter to the bar: ‘‘We would again call the attention of the attorneys throughout 
the State to the inadequate, and miserably mean quarters furnished us. Ina 
10x30 feet room, illy-ventilated and poorly lighted, are crowded nearly the one 
thousand two hundred pending causes, the papers in the majority of -which are 
crowded together in an almost undistinguishable mass, unprotected by any cov- 
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ering, and exposed to soot and dust. The papers in cases disposed of lie in a 
House committee-room, liable to the depredations of passers-by. Under such 
circumstances it is impossible to prevent confusion in the transactions of im- 
portant business, and the occasional loss of papers of value. The Legislature 
was appealed to frequently, and practical plans suggested for the relief of this 
overcrowded condition of affairs, but as yet they have neglected to take any ac- 
tion in the matter. A resolution looking to the relief sought, was introduced 
in the House, but was referred to the Judiciary Committee, where it quietly 
slept the remainder of the session. The same powers which refused to provide 
facilities for the correct transaction of business by the clerk, holds him respon. 
sible for the safety of the valuable matter committed to his care.”’ 

While on the subject of the amount of work performed by appellate court 
judges, we doubt if any judge in the country can make a better showing for 
seven years’ work than that made by Judge Bakewell, of the St. Louis Court of 
Appeals. On January 16th inst., he filed the one-thousandth epinion delivered 
by him during the seven years of the court’s existence. These one thousand 
cases do not include formal opinions, opinions upon motions, or where causes 
have gone off the docket for reasons not connected with the merits. This, it will 
be perceived, is an average of nearly one hundred and forty-three opinions per 
year. In the early years of the court, the number of opinions delivered by 
Judge Bakewell, considerably exceeded this average. During the first year, he 
wrote one hundred and seventy-five opinions, disposing of cases on their 
merits. If we could everywhere get appellate benches composed of such faith- 
ful and conscientious workers as this one, there would be much less complaint 


about overcrowded appellate dockets, delays in litigation, and consequent de- 
nials of justice. 


CHIEF JUSTICE SHaRswoop.— On December 20, 1882, at a dinner given by 
the Bar of Philadelphia to Chief Justice George Sharswood, of the Supreme 
Court of Pennsylvania, upon his retirement from office, the chairman pro- 
posed this toast: — 

Our Guest — Closing a judicial life, brilliant with legal learning, and adorned 
with the integrity of judicial virtue, we tender our Chief Justice this tribute to char- 


acteristics which have ennobled the jurisprudence of the Commonwealth of Pennsyl- 
vania, * 


Judge Sharswood, in response, said: — 

Mr. President: I need hardly assure you that I have a profound and grate- 
ful sense of the honor you have done me. I accept this testimonial as crowning 
the many others I have received in the course of my professional and judicial 
life of the kind and generous feelings toward me of the members of this bar, all 
of whom I am proud and happy at this moment to call my friends. With an 
able, faithful and honorable bar such as this, it is by no means wonderful, as Lord 
Campbell seems to have thought it was, with how little knowledge of law a man 
may make a great judge. Indeed, it may be questioned whether great learning 
is a desirable quality in a judge. He is apt to wish to display it on all occasions 
by elaborating long and tiresome opinions and delivering charges unintelligible 

It is now more than half a century since I was enrolled in your number. It 
has been a great period in the history of this country and of the world—of 
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great improvements in every department of life —of marvels —I had almost 
said of miracles. There have been great changes in the law —in the bar —in 
the courts —in the administration of justice. Soon after my admission I was 
retained to appear before the Board of Property at Harrisburg. It took me 
seventeen long hours of hard staging by the way of Reading to get there, and 
when I came back in thirteen hours through Lancaster in a swift mail coach, 
with seats for only four passengers, it was thought wonderful. Such was the 
rapid transit of that day. Law suits and everything else were conducted with 
stage-coach slowness. * * * 

You can easily perceive what injustice was done to suitors ‘‘ clamoring for jus- 
tice,’ as the old books have it, by such interminable delays, and how often hope de- 
ferred made the heart sick. I saw many sad instances of it in my brief practice, 
and carried a deep sense of it with me when I went on the bench. It wasa 
common saying that it was better for a man to abandon a cause, however good, 
than to go to law. In 1848, when I was appointed president of the District 
Court, after three years’ experience as an associate, I found the trial list of that 
court te consist of more than sixteen hundred cases. I determined, with the 
concurrence of my associates on the bench, to make the attempt at least to break 
it down. It was pretty hard work for three men, but with the hearty co-opera- 
tion of the bar it was accomplished. In six or seven years the list was reduced 
to about six hundred, and there it remained, though the business of the court 
had largely increased —the suits on the appearance docket alone having run up 
from two thousand a year to six thousand and eight thousand. I have some- 
times been haunted with the fear that, in riding this hobby so hard — driving 
trials so fast — injustice must have been done to suitors in many cases. It 
was, however, a choice between two evils, for it is with the administration of 
justice as with everything else, there is nothing perfect under the sun. It is, 
indeed, a most difficult problem with any court to reconcile that speed which is 
necessary to prevent such delay as practically amounts to a denial of justice 
with the care, study, and deliberation required to arrive at the proper determina- 
tion of important questions. Festina lente is the simple rule; but, in its appli- 
cation — hic labor, hoc opus est. 

When I took my seat on the Supreme Beuch, in 1868, the whole number of 
cases on the argument list forthe four districts, Eastern, Western, Northern, 
and Middle, was six hundred and sixty; the cases argued or submitted that year 
were three hundred and seventy-five. The list was fearfully growing, rolling up 
like a great revolving snow ball, not only by remanets from one year to another, 
and the increased business of the people, particularly the coal and oil operations 
of the western counties, but from constant additions to the jurisdiction by the 
Legislature, who never seemed to think that the court had business enough. 
By laws then existing, it was incumbent on the court to write and file, not only 
an opinion in every case, but upon every point made in every case. These laws, 
however, were never very strictly observed. When the court thought that the 
judgment below was right, and ought to be affirmed, they managed, as Judge 
Kennedy once told me, ‘*to hop, skip, and jump” over the errors assigned. 
When this legislation was repealed in 1871, and the duty of writing and filing 
opinions confined to reversals, the practice was adopted, that whenever a judg- 
ment or decree involving no new principle was affirmed unanimously, to dispose 
of the case by a per curiam, stating briefly the grounds of the decision. They 
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might be disposed of by a simple affirmation. These ‘‘ per curs.,”’ as they are 
termed, are not so easy as perhaps they seem, and I should like tosee the gen- 
tlemen that [occasionally hear laugh at them, try their hands in writing them, 
We are told by Chief Justice Gibson that this was the practice of the court un- 
der Chief Justice Tilghman before these laws were passed. Let me mention in 
defence of it that Lord Bacon, in his proposition for the amendment of the law, - 
recommended, and Chancellor Kent said wisely recommended, that ‘ homony- 
mie,” as Justinian termed them, that is, cases of mere iteration and repetition, 
*“*should be purged away from the books,’’ because they do more harm than 
good. The law now prohibits any case to be published in the regular State re- 
ports which is not ordered to be so by the court. Such, however, is the eager- 
ness of the profession for the latest decisions, that these cases are still reported 
somewhere, and will continue to be so. 

In 1876 the hour list was adopted. The operation of it was undoubtedly bene- 
ficial in disposing of cases and diminishing remanets. Yet, from other causes to 
which I have adverted, the lists continued to increase. In 1879, when I suc- 
ceeded to the’chief justiceship, the number had reached one thousand three hun- 
dred and thirty-nine, the largest which had ever been. It was a year of very 
hard work, as you may judge, when I tell you that the arguments were eight 
hundred and sixty. Since then, however, it has been gradually, but slowly de- 
creasing. I will not weary you with figures. In the present year the whole 
number was one thousand and twenty-nine; arguments seven hundred and six- 
teen. Of course, many cases, sixty-two in all, were continued for cause, or by 
agreement, and twenty-six were not reached. 

I think you will agree with me that this court is overburdened with work. 
I have deemed this an appropriate time and occasion to bring this subject to the 
attention of the profession, and on behalf of my colleagues to invoke their coun- 
sel and aid in securing some remedy by legislation. My brethren feel and have 
long felt, that if these lists are to be kept down, they have not time to do justice 
to themselves in the study of questions and the preparation of opinions. I be- 
lieve it to be the general sense of the profession throughout the State that an 
experiment should be made of intermediate Courts of Appeal. It can be done 
without creating new judges, and with trifling additional cost to the State or the 
suitors. There are at present in commission seventy-seven law judges. Every 
five or six contiguous districts could be formd into a circuit, with an intermedi- 
ate court of the same number of judges, one from each district. In cases re- 
moved from this court to the Supreme Court, no new paper-book could be re- 
quired. I will not go into further details, nor dilate upon the advantages of 
such a system, as well to the inferior courts as to the Supreme Court. I will 
merely express the opinion concurred in by all my colleagues, that it would 
diminish the lists in the Supreme Court one-quarter if not one-third. 

Gentlemen of the bar, let me again thank you for this expression of your kind- 
ness. It shallremain engraved on the tablets of my memory as long as memory 
lasts. 

Appropriate speeches were made by Mr. Justice Paxson, Hon. M. Russell 
Thayer, William Henry Rawle, Esq., Mr. Serjeant Ballantine, Hon. Richard 
Vaux, and David W. Sellers, Esq. 


J. BLEECKER MILLER, EsqQ., of the New York Bar, has lately delivered an address 
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in German, entitled ‘‘English and German Law, as -products of Indo-German 
Peoples,” now published in opposition to Field’s Code. 

Contrary to what he deems the adopted view of England and America, that 
the common law stands almost inimical to all other systems and, contrary to the 
opinion of German jurists, who assume that English law is developed from 
imported principles of the Roman system and is therefore of no interest to 
science, Mr. Miller holds that closer scrutiny of the old English and Roman 
laws will show that the former is not copied from the latter; but is a natural 
product of a German people, and that the relation of the two systems is simi- 
lar to that of the German and Roman languages. He says: ‘‘ The similarity of 
the systems depends mainly upon the circumstance that they are products of 
related Indo-German peoples. Their distinctions are accounted for by the 
different stages of development. While we know Roman law chiefly in its per- 
fection, English law remains only half developed, perhaps like the Roman about 
the close of the Republic, or in the time of the first emperors. 

“This relation of the Indo-German or Aryan laws could be recognized only 
after the English had disclosed to the world the laws of the Aryan Brahmins of 
India, and the old Irish so-called Brehon laws. 

“These contain so many similarities to the old German and Roman laws, as 
also to each other, that the confession is inevitable, that these similarities are 
neither copied nor the results of accident.”’ 

The writer proceeds to state his purpose to be, after an attempt to present the 
original condition of Aryan laws, to point out some of the resemblances of 
English and Roman laws. 

Pursuing the plan indicated, he concedes that the only, and indeed very meagre 
information about the condition of the Aryans before the migration of races, is 
derived from the appearance of the same forms among the descendants of the 
various Aryan tribes in historic times. Among other of the earliest evidences 
of settled laws, he cites the similar methods pursued by different peoples for 
collecting debts, as the one existing to-day in India called dharna, or the one 
mentioned in the old Irish law book of Sanclius Mor; or those found among 
other Aryans, for instance the Persians and Teutons; or even some regulations 
of the Roman law. 

After further brief mention of this period he turns to the Aryan tribes, as they 
appear in their new European homes, in historic times, and, taking up the 
German, English, and Roman systems in this order seeks to prove the similari- 
ties in the spirit of these laws. He devotes particular attention to Roman laws 
and concludes that an intelligent examination of the English, and particularly of 
the old Roman system, must show almost constant analogies between them. 
Referring to a great number of them, particularly in the development of the 
two systems, he claims that while the Roman laws deserve most careful atten- 
tion from us, as a guide we should still not copy them, or the codifications of 
Europe, but should rather appreciate the historical dignity and scientific value 
of English law, as the only law of an Aryan people, which was in all important 
respects developed independently of the Roman system and which would have 
met the fate of the German law but for the more favorable political condition of 
England, under which the barons declared: ‘‘ Nolumus leges Anglia mutare.”’ 

He praises the simplicity and completeness of the common law, and then, 
arriving at perhaps the main purpose, if not the strongest point of his address, 
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he declaims particularly against Field’s Code, which he calls a weak impression 
of the Code Napoleon, and which to him seems to favor corporations, and par- 
ticularly to endanger the two chief principles of Aryan laws: the independence 
of the individual, and the sacredness of the family. Beyond the accepted diffi- 
culty of the undertaking to construct at once a system, which should be pro- 
duced by an entire people, step by step, we in America (particularly when 
compared with other nations, like the Germans, who have had a commission at 
work for years, and who admit their present inability to frame a satisfactory 
general code) are, in the writer’s opinion, especially unprepared for such an 
undertaking. We have no systematic representation of our laws since Black- 
stone and Kent; no history of law since that of Reeves; and the first work 
which points to a race of jurists competent to deal with the problem, is that of 
men like Sir Henry Maine, Sheldon Amos, and O. W. Holmes, Jr. 

As each nationality represented among us has furnished its share, the 
English have brought the common law, which, as a complete Aryan system, this 
Aryan people should foster; standing by the words of the English barons. 

Mr. Miller heard Professor Gneist and others in Berlin as late as 1873; his 
German is good; his references are numerous, and whatever else may be said, 
his work will go far to convince others that we are making the preparation 
which he thinks so necessary. C.N. 


DuRING the last year public attention has been strongly drawn to the practice 
of assessing Federal employees for party purposes. One of the agents of this 
disreputable work was Newton Martin Curtis, of New York City, who held some 
office under the United States, but not by the appointment of the President, with 


the advice and consent of the Senate. In levying and collecting political con- 
tributions from employees of the government he made himself amenable to an 
indictment for a misdemeanor, under the following statute : — 

**Sect. 6. That all executive officers or employees of the United States not 
appointed by the President, with the advice and consent of the Senate, are 
prohibited from requesting, giving to, or receiving from any other officer or 
employee of the government any money or property or other thing of value for 
political purposes, and any such officer or employee who shall offend against 
the provisions of this section shall be at once discharged from the service of the 
United States; and he shall also be deemed guilty of misdemeanor, and on con- 
viction thereof shall be fined in a sum not exceeding five hundred dollars.” (19 
Stat. 143, ch. 287, 1 Supp. Rev. Stats., 245.) He was convicted in the United 
States Circuit Court for the Southern District of New York, and sentenced to 
pay a fine of $1,000 and to stand committed until paid. He was thereupon 
taken into custody by the marshal, and he then applied fora writ of habeas 
corpus, which was granted by one of the justices of the Supreme Court in vaca- 
tion, returnable to the court. The important question presented on the return 
of the writ was whether the act above quoted was constitutional. The court 
held that it was. The opinion was delivered by the chief justice. It contained 
nothing to which attention need be drawn, because no curiosity will be felt as to 
the reason upon which the court reached a conclusion so obvious. The gist of 
it was, that these contributions lead to dismissals of those who do not pay 
them, and that competent men are liable to be expelled from the service for 
this reason alone; while, on the other hand, incompetent and unfit employees 
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are able, under the unchecked operation of this system, to retain their situations 
through the payment of liberal contributions of this character. The statute, 
then, was clearly aimed at an abuse, the inherent tendency of which is to 
deprave the public service. It is founded on the same considerations of policy 
as the act of June 30, 1868 (14 Stat. 492, ch. 172), which subjected an officer 
oremployee of the government to dismissal if he required or requested a work- 
man in a navy yard to contribute or pay money for political purposes; and upon 
the same policy as the act of February 1, 1870 (16 Stat., ch. 63), which pro- 
vided for the summary discharge of persons in the public employ who should 
solicit contributions for presents to superior officers. 

Mr. Justice Bradley dissented; and, as curiosity will be alive to know upon 
what grounds a judge could dissent in such a case, we subjoin a portion of his 
opinion: — 

“T cannot concur in the opinion of the court in this case. The law under 
which the petitioner is imprisoned makes it a penal offence for any executive 
officer or employee of the United States, not appointed by advice of the Senate 
(an unimportant distinction, so far as the power to make the law is concerned), 
to request, give to, or receive from any other officer or employee of the govern- 
ment any money or property or other thing of value for political purposes; thus, 
in effect, making it a condition of accepting any employment under the govern- 
ment that aman shall not, even voluntarily and of his own free will, contribute in 
any way through or by the hands of any other employee of the government to the 
political cause which he desires to aid and promote. I do not believe that 
Congress has any right to impose such a condition upon any citizen of the United 
States. The offices of the government do not belong to the legislative depart- 
ment to dispose of on any conditions it may choose toimpose. The Legislature 
creates most of the offices, it is true, and provides compensation for the 
discharge of their duties; but that is its duty to doin order to establish a 
complete organization of the functions of government. When established the 
offices are, or ought to be, open to all. They belong to the United States and 
not to Congress, and every citizen having the proper qualitications has the right 
to accept office and to be a candidate therefor. This is a fundamental right of 
which the Legislature cannot deprive the citizen, nor clog its exercise with con- 
ditions that are repugnant to his other fundamental rights. Such a condition I 
regard that imposed by the law in question to be. It prevents the citizen from 
co-operating with other citizens of his own choice ia the promotion of his 
political views. To take an interestin public affairs, and to further and promote 
those principles which are believed to be vital or important to the general 
welfare, is every citizen’s duty. It is a just complaint that so many good men 
abstain from taking such an interest. Amongst the necessary and proper 
means for promoting political views, or any other views, are association and 
contribution of money for that purpose, both to aid discussion and to dissemin- 
ate information and sound doctrine. To deny to a man the privilege of asso- 
ciating and making joint contributions with such other citizens as he may choose 
is an unjust restraint of his right to propagate and promote his views on public 
affairs. The freedom of speech and of the press, and that of assembling 
together to consult upon and discuss matters of public interest, and to join in 
petitioning for a redress of grievances, are expressly secured by the Constitution. 
The spirit of this clause covers and embraces the right of every citizen to 
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engage in such discussions, and to promote the views of himself and his 
associates freely, without being trammelled by inconvenient restrictions. Such 
restrictions, in my judgment, are imposed by the law in question. Every person 
accepting any, the most insignificant, employment under the government must 
withdraw himself from all societies and associations having for their object the 
promotion of political information or opinions; for if one officer may continue 
his connection others may do the same, and thus it can hardly fail to happen 
that some of them will give and some receive funds mutually contributed for 
the purposes of the association. Congress might just as well, so far as the 
power is concerned, impose as a condition of taking any employment under the 
government entire silence on political subjects and a prohibition of all conversa- 
tion thereon between government employees. Nay, it might as well prohibit 
the discussion of religious questiéns, or the mutual contribution of funds for 
missionary or other religious purposes. In former times, when the slavery 
question was agitated, this would have been a very convenient law to repress all 
discussion of the subject on either side of Mason and Dixon’s line. At the 
present time any efficient connection with an association in favor of a prohibi- 
tory liquor law, or of a protective tariff, or of greenback currency, or even for 
the repression of political assessments, would render any government official 
obnoxious to the penalties of the law under consideration; for all these 
questions have become political in their character, and any contributions in aid 
of the cause would be contributions for political purposes. The whole thing 
seems to me absurd. Neither men’s mouths nor their purses can be constitu- 
tionally tied up in that way. The truth is that public opinion is oftentimes like 
a pendulum, swinging backward and forward to extreme lengths. We are not 
unfrequently in danger of becoming purists, instead of wise reformers, in 
particular directions, and hastily pass inconsiderate laws which overreach 
the mark they are aimed at, or conflict with rights and privileges that a sober 
mind would regard as indisputable.. Itseems to me that the present law, taken 
in all its breadth, is of one kind.”’ 

The remaining portion of this dissenting opinion is in the same strain, and 
consists in expressions of opinion that the statute in question abridges the sub- 
stantial rights of the citizen. This opinion would have well served for a ten 
minutes’ speech on the floor of Congress in opposition to the statute before its 
adoption. But when it is seen that an appellate judge can give no better rea- 
sons foran opinion that such a law is unconstitutional, it becomes clear that 
there never was a ground for debating such a question. It is generally sup- 
posed that before a court can nullify an act of the Legislature on the ground 
that it transcends the paramount organic law, some particular provision of the 
organic law must be pointed out with which the statute is in conflict; and even 
then, the conflict must be plain and unmistakable. Every intendment is in- 
dulged in favor of the constitutionality of the statute, and unless its repugnancy 
to the terms of the Constitution plainly appears, courts will not exercise the 
extraordinary power of declaring it nulland void. This principle is entirely re- 
versed by Mr. Justice Bradley in this opinion. In attempting to discover some 
clause in the Federal Constitution which restrains Congress from passing a 
law which prohibits one government employee from soliciting money from an- 
other government employee for political purposes, his acumen has reached no 
further than to suggest that it is inconflict — not with the /etter, but with the 
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spirit of the first amendment of the Constitution, which declares that ‘“ Congress 
shall make nolaw * * * abridging the freedom of speech or of the press, 
or the right of the people peaceably to assemble and to petition the government 
for a redress of grievances.’”? Could anything be more far-fetched than the sug- 
gestion that the above statute abridges the freedom of speech or of the press, 
or the right of the people peaceably to assemble and petition the government 
fora redress of grievances? And when was it established as a principle of 
American jurisprudence that a court has the power to declare an act of the Leg- 
islature void because the court may think that the act contravenes the spirit of 
the Constitution? From what source have courts a discretionary veto upon leg- 
islation? The idea that the judicial branch of the government can thrust itself 
in the way of the legislative branch when the latter is attempting by a whole- 
some law, exceedingly moderate in its terms, to effect a reform of one of the 
most flagrant abuses of the public service,— a reform demanded by the enlight- 
ened public opinion of the whole country,—is an extraordinary piece of pre- 
sumption. In this dissenting opinion, Justice Bradley has shown that he has 
the courage to express his honest convictions in the face of an almost unani- 
mous public opinion. In this respect, his opinion does him credit 


Our readers will remember that a case was argued before the Supreme Court 
of New York, some months ago, in which the question raised was whether a 
mandamus would lie to compel a railroad company to do its duty as a common 
carrier. The occasion was that the freight-handlers, upon railroads leading out 
of New York, had engaged in a general strike for higher wages. This de- 


* mand the railroad company refused to accede to, and chose to permit the loss and 


inconvenience to fall upon the general public, by allowing the freight which had 
been delivered to them for shipment to remain unshipped, or by refusing to re- 
ceive freight for carriage. The idea upon which the carriers thus acted was 
epitomized by Mr. Vanderbilt in his speech to a Chicago interviewer, — ‘‘ The 
public be d—d.”” The idea upon which the relators acted was that the office 
of a railway carrier is a public office; that the duties which he assumes to per- 
form are public duties, and that it is for this reason he has been enabled to take, 
ininvitum, the property of private owners for the construction of his railway. 
The case, when first argued, attracted notoriety from three circumstances. 
The first was the very great public interest which centred in the question, and the 
number of persons, scattered all over the country, that felt an interest in the de- 
cision of the particular case, owing to the inconvenience and distress which had 
been brought upon them by this action of the New York railroad companies. 
The second was that the railway companies had employed to argue their case 
Mr. Roscoe Conkling. The third was that the Associated Press and the West- 
ern Union Telegraph Company took unusual pains to give publicity to Mr. Conk- 
ling’s argument. It was telegraphed to and published in columns by the great 
daily papers, while they discreetly said little or nothing about the argument of 
the other side. Mr. Conkling’s argument was characteristic. He attempted to 
overwhelm the whole case of the relators with sarcasm and ridicule. In read- 
ing it, one could almost detect the points at which Mr. Conkling elevated his 
fine nose. He carried the justice who heard the case at special term, but the 
general term has taken a different view of it. This fact has been mentioned in 
the telegraphic dispatches, and that is about all. There was no alacrity on the 
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part of the Associated Press and the Western Union Telegraph Company to tele- 
graph it to the great newspapers throughout the country. They were discreetly 
silent about it, as they are about railroad accidents. This decision may, indeed, 
be catalogued among the great railroad accidents of the new year. An inkling 
of it has reached us through the New York Herald. It is a square knock- 
down to the modern maxim of railroad law, ‘‘The public be d—d.” Jus- 
tice Davis says that the ‘‘court cannot entertain a doubt that a railroad 
corporation is compellable by mandamus to exercise its duties as a car- 
rier of freight and passengers, and the power to compel it rests equally 
firmly on the ground that that duty is a public trust, which, having been 
conferred by the State and accepted by the corporation, may be enforced for the 
pablic benefit, and also upon a contract between the corporation and the State, 
expressed in its charter, or implied by the acceptance of the franchise. And 
also upon the ground that the common right of the people to travel and carry 
upon every public highway of the State has been changed by the Legislature 
for adequate reasons on the special instance into a corporate franchise to be 
exercised solely by a corporate body for the public benefit, to the exclusion of 
all other persons, whereby it has become the duty of the State to see to it that 
the franchise so put in trust be faithfully administered by the trustee.”’ 

On the point urged on the argument that the State had suffered no injury, the 
court says: ‘‘ The State may suffer no direct pecuniary injury, as it may not by 
the neglect of one or more of its numerous political officers who hold in trust 
for the people the official duties reposed in their hands; but that is no test of 
the power or duty of the State in either case. The sovereignty of the State is 
injured whenever any public function vested in it by any person, natural or 
artificial, for the public good, is not used, or misused, or is abused, and is not 
bound to inquire whether some one or more of its’ citizens has not thereby 
received a special injury for which he may recover damages in his private suit, 
Such an injury wounds the sovereignty of the State, and thereby in a legal sense 
injures the entire body politic. The State in sucha case as this has no other 
adequate remedy.”’ 

As to the strike of the freight-handlers because they could not get an advance 
of three cents an hour, which the companies urged as an excuse why they did 
not promptly forward the freight, the court says, in substance, that this was 
no excuse. It is not alleged that the workmen commited any unlawful act, and 
no violence, no riot and no unlawful interference with other employees of the 
respondents appear. There was nothing in the case to show unlawful duress 
in the non-forwarding of freight. A body of laborers, acting in concert, fixed a 
price for their labor and refused to work for less. In this they violated no law. 
The companies were not bound to pay the price demanded, but at the same time, 
were not at liberty to shoulder the consequences on the general public. 

If it had been shown that the strike had been an organization to unlawfully 
force its will on the companies, and the latter in resisting such unlawful effort 
had refused to obey their dictation and used all means in their power to employ 
other men in sufficient numbers to perform the work, a very different case would 
have been presented for the exercise of the discretion of the court as well as of 
the attorney-general. Unless forcibly interfered with, the companies must per- 
form their duties at whatever cost. These duties cannot be laid down or aban- 
doned or suspended without the legally expressed consent of the State. The 
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trusts are active, potential and imperative, and must be executed until lawfully 
surrendered, otherwise a public highway of great utility is closed or obstructed 
without any process recognized by law. This is something no public officer 
charged with the same trusts and duties in regard to other public highways can 
do without subjecting himself to mandamus or indictment. 

The opinion ends by saying: ‘‘The order should be reversed, with the usual 
costs, and an order entered, if deemed advisable from any existing circum- 
stances, by the attorney-general awarding the writ.’’ 


NON-SUPPORT and competition have led to the discontinuance, with the second 
volume, of the United States Supreme Court Reporter, a publication of the de- 
cisions of that court, edited by Justice Miller, but so little in advance of the 
regular reports as to have no special value other than as a spur to Mr. Otto. 
We have just now Volume CV.,U.S. Supreme Court Reports, containing decisions 
down to May 8, 1882. There is no warrant for such tardiness. The briefs, rec- 
ords and opinions of the court are all printed for the judges, and the reporter 
has no excuse for the dilatoriness of his work. This volume ought to have been 
published not later than September last. It is creditable in matter and manner. 
The head-notes and statements are clear and concise — an advance on previous 
volumes. Of course, Little, Brown & Co. have done well their part. Hitherto 
there has been much just complaint of defects in the reporting, and Justice 
Miller’s attempt was due, we have heard, to discontent with Mr. Otto’s dis- 
charge of his duties. Morrison’s Transcript gives us the decisions at an early 
date, and deserves patronage, certainly until Mr. Otto furnishes his reports 
with all the promptitude consistent with thoroughly good work. The reduction 
in price now puts these reports within reach of every lawyer who practices in 
courts of record. 


SouLe & BuGBEE, of Boston, promise new editions of Addison on Contracts, 
Best on Evidence, Chitty’s Equity Digest, and have already given us sev- 
eral new books, some of them of real merit. 


Tue Supreme Court of Iowa has declared unconstitutional the prohibition 
amendment recently adopted to the Constitution of that State, affirming the deci- 
sion of Judge Hayes in a case made before him in the District Court at Daven- 
port. The grounds of the decision were that the amendment, in the language in 
which it was submitted to the vote of the people, had not been adopted by two 
successive Legislatures. In concluding its opinion the court says, ‘it is, per- 
haps, a subject of congratulation that the General’ Assembly can, by the enact- 
ment of a law, effectuate the object intended to be accomplished by the 
amendment.’”? Four of the judges concur in the affirmance. Mr. Justice Beck 
dissented. 


Ir turns out that the traveller who asserted that such a thing was never known 
in France as a man being killed in a duel, isaliar. It is true that he does not 
stretch things as much as Tom Ochiltree of Texas, but he, nevertheless, exag- 
gerates. A few years ago, a St. Louis policeman turned up at the right moment 
and killed a burglar, almost in the very act,— which goes to prove that it is un- 
safe to make sweeping statements without qualification. There is no such 
thing as absolute universality, even in the generally harmless results of French 
duelling. A few months ago two Bonapartist editors fought a duel, and, incred- 
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ible as it may appear, one of them was killed. The other was tried for what 
we would call murder,— we do not know what the French would call it, — and 
acquitted. He was acquitted upon the ground, made by the testimony of the 
witnesses who were present, that the defendant did not run his sword through 
the deceased, but that the deceased, in the heat of the combat, after having 
punched several small holes in the defendant, voluntarily rushed upon the sword 
of the latter, and embraced it in the genuine old Roman fashion. Such appears 
to have been truly the fact. M.de Massas, finding himself unable to kill M. 
Dichard, determined out of mere disgust, to kill himself with M. Dichard’s 
sword, shouting, no doubt — and it must have sounded curiously in French: — 
“ Cesar, now be still, 
I killed not thee with half as good a will.” 

This verdict has as much genuine humor in it as the verdict of a French jury 
soon after the Franco-Prussian war, in the case of a Frenchman who had in- 
dulged in the little pleasantry of killing a German. The advocates for the de- 
fendant pointed out, — and it appears that they had expert medical testimony to 
support their position,— that the deceased might have died suddenly in a fit be- 
tween the time when the shot was fired and the time when the ball struck him; 
and, upon this ground the defendant was acquitted. The verdict of a Virginia 
jury in the case of a defendant who had killed his adversary in a duel, had similar 
humor in it, though it did not rise to the height of the occasion, like these two 
French verdicts. They convicted the defendant of involuntary manslaughter, and 
the judge, with owl-like gravity, proceeded to pass the sentence on the verdict. 
In the force of such examples, who shall be heard to say that the jury trial is 


not the wisdom of ages — the palladium of liberty — the one thing which holds 
creation together? 


Tue Texas Bar Association held its first regular meeting since the adoption of 
the Constitution, at Galveston, on the 12th of December. Hon. J. H. McLeary, 
of San Antonio, presided. The principal subject agitated was the necessity of 
a thorough reform of the judiciary system of Texas, and the following resolu- 
tion was adopted: — 

Resolved, That the chairman of this association appoint a committee of five, 
whose duty it sball be to prepare and submit to a special meeting of this asso- 
ciation, to be held in the city of Austin, the 16th day of January, 1883, such 
necessary reforms and amendments to the judiciary article of our State Consti. 
tution as to them may seem expedient and proper, which, when ratified by this 
association, to be submitted to the Legislature for their adoption. 

Another resolution was adopted, empowering the board of directors to make 
an arrangement to provide for the weekly publication of the opinions of the Su- 
preme and Appellate Courts of that State, as soon as delivered. Gen. P.N. 
Waul, of Galveston, was elected president for the ensuing year, and Hon. J. H. 
McLeary, of San Antonio, vice-president. The next annual meeting will be held 
at Houston, on the 14th of December, 1883. 


In the case of Tiernley v. Frazier, 1 Tex. Law Rep. 608, the Supreme Court of 
Texas has had before it the important question, How far an officer is justified in 
obeying the mandate of process placed in his hands for execution, although he 
may have, outside of the writ, knowledge of facts renderingit void? It appears 
that there is a difference of opinion among the courts, and also among the text 
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writers, upon this question. It is conceded, that if the writ upon its face ap- 
pears to be void, the officer will make himself a trespasser, if he executes it. 
Mr. Freeman, in his work on Executions, expresses the opinion that this liability 
ought to attach to him, if he have knowledge of the fact which renders it void, 
irrespective of the source from which he derives his knowledge. He says: 
“But suppose that, though the writ is in due form, the officer has, outside of 
the writ, been informed of a state of facts which, if set forth in the writ would 
make him answerable as a trespasser for its attempted execution, is it any 
greater hardship to require him to know the legal consequences of these facts,, 
than it is to make similar requirement when his knowledge had been ob-- 
tained from an inspection of the writ? If he is competent to determine the 
question in the one case, he is equally so in other; and we think that the major- 
ity of the reported cases will sustain the proposition that an officer is not justi- 
fied in attempting to execute a void writ, when he has knowledge of the facts 
rendering it void, whether his knowledge be obtained from the writ, or other- 
wise.” Freem.on Ex., sect. 103. Mr. Justice Cooley, in his work on Torts, 
while admitting that the point is one upon which the authorities are not agreed, 
differs from Mr. Freeman, and cites quite an array of cases to support his 
view. He concludes that ‘the weight of authority and of reason is clearly in 
favor of the proposition that the officer may safely obey all process, fair on its 
face, and is not bound to judge of it by facts within his knowledge, which may 
be supposed to invalidate it.’’ 


‘The Texas court, after examining a number of authorities, adopted the latter 
view. 


Tue English Law Journal says: ‘‘Although the names of the courts at the 
Royal Courts of Justice have not yet been placed on the courts themselves, the 
mode of identifying them has been determined. Of the nineteen courts, two 
will be appropriated to the Court of Appeal, under the names ‘Appeal Court I.’ 
and ‘Appeal Court II.’ One will be called ‘the Lord Chief Justice of England’s 
Court,’ in which Lord Coleridge will sit. Nine courts will be called ‘ Queen’s 
Bench Court I.,’ ‘Queen’s Bench Court II.,’ and so on. Four will be called 
chancery courts, and similarly numbered. Two will be called ‘ Probate, Di- 
vorce, and Admiralty Courts I. and II.’ The remaining court will be called 
‘the Lord Chancellor’s Court,’ in which, at present, Mr. Justice Pearson will sit.’’ 


THE Hon. T. T. Alexander, of Louisville, Kentucky, has issued, in pamphlet 
form, an address delivered by him: before the Law Department of the University 
of Louisville, on the subject of ‘Mental Unsoundness and Testamentary 
Power.’”? Among other very pronounced opinions, he asserts that ‘‘ physicians, 
asaclass, are neither the best nor the wisest experts in this department of 
learning. With ‘a dysentery of words, and a constipation of ideas,’ the true 
condition of the patient or the subject under investigation is often so obstructed 
by them with high sounding phraseology as to bewilder rather than to enlighten 
the mind in searching for truth.’’ The fault for which our author accuses the 
medical profession may be laid at the door of the legal profession with equal 
force. Whenever a judge wishes to gloss over a piece of injustice, he raises 
an ‘‘estoppel’’ against some one, or makes him a “‘trustee,’’ or resorts toa 
language which the mass of men do not understand, and calls it ‘‘damnum 
absque injuria,”’ or ‘‘injuria sine damno.’’ There is just as much quackery in 


118 NOTES, 


the legal as in the medical profession, and there is no better evidence of it than 
the assertion of this writer that ‘‘ Darwinism, under the searching investigation 
of modern critics, has, by common consent, come to be regarded as the merest 
vagary of a disordered fancy,’’ and that ‘‘the Huxley theory of ‘ evolution’ 
with protoplasm ‘attachment’ has ‘gone glimmering through the dream of 
things that were ’—not.’’ The man whose theories are thus set down as the 
*«merest vagaries of a disordered fancy,’’ was buried not long since in West- 
minster Abbey; and, whatever may be said of the theories of the other eminent 
scientist alluded to, it is safe to say that he has never written anything of so 
evanescent a character that it will not survive the productions of one who 
approaches the discussion of a grave and difficult topic in a spirit of such reck- 
less flippancy. 
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DIGEST OF RECENT CASES. 


BI-MONTHLY DIGEST OF CASES REPORTED IN THE 
LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, » syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 
reported. 


NAME. ABBREVIATION. ADDRESS. PUBLISHED. 
Albany Law Journal. Albany, N. Y. 
American Law Magazine. Chicago, Ill. 
American Law Record. Cincinnati, O. 
American Law Register. Am. L. Reg. Philadelphia, Pa. 
Brooklyn Daily Record. % Brooklyn, N. Y. 
Canadian Law Times. .L.T. Toronto, Can. 
Central Law Journal. . St. Louis, Mo. 
Chicago Legal News. Chicago, Il. 
Cincinnati Law Bulletin. b Cincinnati, O. 
Colorado Law Reporter. ~L. Denver, Col. 
Criminal Law Magazine. Mag Jersey City. 

Daily eee. New York. 
Federal Reporter. Fed 

Internal Revenue Record. 

Insurance Law Journal. 

Irish Law Times. 

Journal of Jurisprudence. Edinburg, Scotland. 
Kentucky Law Journal. Ky. L. J _ Louisville, Ky. 
Kentucky Law Reporter. Frankfort, Ky: 
Law Journal. L. J. London, Eng. 

Law Magazine and Review. London, Eng. 
Legal Adviser. Chicago, Ill. 

Legal Intelligencer. q Philadelphia, Pa. 
Legal News. 

Maryland Law Record. 

Morrison’s Transcript. 

North-Western Reporter. .W. 4 St. Paul, Minn. 
New Jersey Law Journal. J.-L. J. Newark, N. J. 
New York Digest. . W. D. New York. 

Ohio Law Journal. J. Columbus, Ohio. 
Pittsburg Legal Journal. Pittsb. L. J. Pittsburg, Pa. 
Pacific Coast Law Journal. Pac. Coast L. J. San Francisco, Cal. 
Reporter. Rep. Cambridge, Mass. 
Southern Law Journal. > Nashville, Tenn. 
Supreme Court Transcript. " Trans. Des Moines, lowa. 
Texas Law Journal. . J. Tyler, Texas. 
Texas Law Reporter. Austin, Texas. 
Virginia Law Journal. Va. L. J. Richmond, Va. 
Washington Law Reporter. Washington, D.C. 
Weekly Jurist. Bloomington, Ill. 
Weekly Notes of Cases. W.N.C. Philadelphia, Pa. 
Western Jurist. . Des Moines, Iowa. 
Western Insurance Review. West. Ins. Rev. St. Louis, Mo. 
Wisconsin Legal News. Wis. Leg. N. Milwaukee, Wis. 


Action. — Money had and received yable to 
creditor — Purchase at execution sale.—In an action for money had ald vomieah, 
the defendant may avail himself of any defence showing that, equitably, he is 
entitled to retain the money as against the plaintiff. The owner of property caused 
it to be insured, and made the policies payable to a creditor, who subsequently 
recovered judgment for the debt, and levied on the property, and bought it in. 
Shortly r the sale the property was burned, and the creditor received the 
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Action — Continued. 


proceeds of the insurance: Aeld that, while the purchase was technically an 
extinguishment of the debt secured by the policies, yet the creditor was equitably 
entitled to retain the proceeds, but must credit them upon his bid, in case the 
debtor saw fit to redeem. — Gleason v. First Nat. Bank of Lapeer, U. 8. Cir. Ct. 
East. Dist. Mich., Fed. Rep., November 14, 1882. 


—— On note— Transfer during pendency of action.—The holder of a promissory 
note indorsed in blank transferred it by delivery pending a suit brought by him 
upon it, his attorney filing an order for the entry of the suit to the use of the trans- 
feree, which was done. On the trial, the defendant contended that plaintiff had 
parted with his title and could not maintain the action. Held, that the order 
was to be presumed authorized by plaintiff, and was equivalent to an agreement 
that the suit should be prosecuted for the benefit of the assignee, the legal title to 
remain in the nomina —— for that popes, and that the suit could be 


maintained. — Keyser v. Shepherd, Sup. Ct. Dist. Columb., Wash. L. Rep. Novem- 
ber 22, 1882. 


— For breach of contract — Jurisdiction. — An action for breach of contract is 
oe met me and may be maintained by acquiring jurisdiction of the persons of 
efendants, no matter where the contract was made, or where to be performed; 
and if defendants, non-residents, file demurrers, this is an appearance, and the 
court acquires thereby jurisdiction. Where a contract and its acceptance are in 
writing, the omission to incorporate them in, or attach them to, the petition is 


= demurrer, — Johnson v. Tostevin, Sup. Ct. lowa, N. W. Rep., December 
6, 


— See BILis anp Nores. 


ADMINISTRATOR. — Testifying in his own behalf.— Where an administrator, in his 
own behalf, testifies to an agreement between his intestate and the opposite party, 
material to the issue, the other party may testify as to the same transaction, under 
sect. 5242, Rev. Stats., Ohio. — Rankin v. Hannan, Admr., Sup. Ct. Ohio, Ohio L. 
J., November 16, 1882. 


—— Letter on estate of living person— Payments to such administrator. — A t 
of letters on the estate of a living person, supposed to be dead, is not only voidable, 
but void. Payment te one whose authority is, at best, but prima facie, assumes all 
risks and consequences of the failure of that assumption, otherwise if payment be 
compelled by a court of competent jurisdiction. — Devlin v. The Commonwealth, 
Sup. Ct. Pa., Pittsb. L. J., December 6, 1882; W. N. C., December 14, 1882; 
Rep., December 20, 1882. 


—— Duty to take security for goods sold on credit at private sale.— The statute of 
Tlinois, which requires an administrator to take security for property sold on credit, 
applies as well to private as public sales; and if he fails to take security, and a loss 
follows from the insolvency of the purchaser, the loss falls upon him, and not 
upon the estate. — Brown v. Shay, Sup. Ct. Ill., Ch. Leg. N., December 9, 1882. 


ADMIRALTY. — Proceedings in rem— When void —Jurisdiction — Trial by jury — 
Constitutional guarantee. — A proceeding in rem is one in which the thing—the 
property seized — is itself sued instead of a sentient person, and in which, the 
property itself being sued, its owner is not recognized until he comes in, claims, 
and defends. Where the property of libellant was condemned to sale in a proceed- 
ing to which he was not a party, and which was not a proceeding in rem, nor a pro- 
ceeding against the vessel in any form, the order of sale is a nullity. A court may 
examine collaterally the jurisdictign of another court to pass upon questions of 
title, and if the other has done an act coram non judice, to disregard it. At com- 
mon law, a citizen of the U. S. cannot be divested of his property except by ver- 
dict of a jury, under due process of law, in a proceeding to which he is a party, 
having opportunity to be heard, and a day in court.— The J. W. French, U. 5. 
Dis. Ct. Kust. Dist. Va.; Fed. Rep., November 21, 1882. 


—— Lien for freight — Delivery — Negligence of captain — Rough weather. — As a 
rule, aoe fs cargo has been delivered to Fd consignee, the ship-owner does not 
retain alien for his freight unless there is an understanding between the parties, 
when the goods are delivered to the consignee, to that effect, or it is the usage of 
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the port where the cargo is delivered that the lien shall remain. The captain, not 
being guilty of negligence in not completing the voyage on account of rough 
weather, held, error to award damages on that account. — Wilcox v. Five Hundred 
Tons of Coal, U. 8. Cir. Ct. North. Dist. Ill., Fed. Rep., November 28, 1882. 


— General average — Contribution. — A portion of a vessel’s spars and sails were 
blown overboard by a gale and lay alongside the vessel, pounding her side, but 
secured to her by the rigging. The gale continuing, the spars were cut adrift in 
order to prevent them from pounding a hole in the vessel’s side. Held, that the 
cargo must contribute to the loss sustained by their sacrifice.— The Margarethe 
Blanca, U.S. Cir. Ct. East. Dist. Pa., Fed. Rep., November 28, 1882. 


— Jettison — Sacrifice — Common peril — General average.— Where a ship and 
cargo are in peril anything which, though in imminent danger in common with the 
ship and cargo, is selected to be cast away to save them, is properly said to have 
been sacrificed for their safety, and its loss is to be re upon general aver- 

.— Gibsone v. Jessup and Mone Paper Co., U.S. Cir. Ct. East. Dist. Pa., Rep., 
22, 1882. 


— Steam tug — Contracts — Pleadings. — Where acontract is made by a steam tug 
to tow a barge to a designated place of safety, and instead the tug leaves her tow, 
against the will of her master, in danger, where she is wrecked, it is no defence in an 
action against the tug for the damages that the crew of the barge was insufficient to 
manage her properly when left in the place of peril. The effect of an admission 
in an answer is not destroyed as evidence by the allowance of an amendment strik- 
ing out the admission. — Kenah v. Steam Tug John Markee, Jr., U.S. Cir. Ct. East. 
Dist. Pa., Fed. Rep., November 22, 1882. 


— Warranty of seaworthiness implied in every voyage policy. — A policy of insur- 
ance obtained by misstatement of a material fact, even without intentional fraud, 
is voidable. hen a vessel, very soon after leaving port, without encountering any 
severe storm or other peril, begins to leak badly, and at once makes a port, where on 
survey her timbers are found rotten and she is declared unfit to pursue her voyage: 
held, that this was presumptive evidence of unseaworthiness at the commencement 
of her voyage. — Higgie v. American Lloyds, U.S. Dist. Ct. North, Dist. Ill., Leg. 
Ad., Movialber 14, 1882; Fed. Rep., December 12, 1882, 


— Advance wages — Insurance. — Where it is customary to charge seamen with in- 
terest and insurance on advances on account of wages, etc., as indemnity to owners 
in case of loss, such seamen are not entitled to any part of the insurance paid the 
owners. — Roberts v. Swift, U. S. Dist. Ct. Dist. Mass., Fed. Rep., November 21, 1882. 


— Carrier — Negligence — Latent defect.— Where a carrier of passengers by sea 
uses upon his ship the usual and proper appliances, and has made at proper periods 
a thorough examination thereof, he is not liable for damages suffered by a passen- 

r from the giving away of some portion of the — caused by a latent de 
‘ect. — Richter v. Steamer Nederland, U. S. Cir. Ct. East. Dist. Pa., Rep., No- 
vember 22, 1882. 


ASSIGNMENT. -—— For benefit of creditors— Preferred creditors — Validity. —An 
instrument which conveys the whole of a debtor’s property, in trust, for the pay- 
ment of certain preferred creditors, is an assignment for the benefit of creditors 

nerally, under the laws of Missouri. — Martin v. Hausman, U. 8. Cir. Ct. West. 
ist. Mo., Rep., November 29, 1882; Fed. Rep., December 12, 1882. 


— Pledging property Sor other indebtedness — Non-assenting creditors.— A deed 
of assignment for the apparent benefit of creditors, made by a manufacturing 
company, which pledges the property of the company to the payment of other in- 
debtedness than that of the company, permits the assignee to continue the business 
at the expense and risk of the creditors, but free from their control, is fraudulent 
and void as to non-assenting creditors. —De Wolf v. Sprague Mfg. Co., Sup. Ct. 
Errors Conn., Rep., December 6, 1882. 


AssocraTions.— See MuTvuaL BENEFIT ASSOCIATIONS. 


Arrorney at Law. — Disbarring — Notice of charges. — An attorney may be dis- 
barred for participation in an unlawful, tumultuous, and riotous Ben Ma and 
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ATToRNEY at Law — Continued. 


taking from jail and hanging a prisoner, om no complaint under oath has 
been filed against him; and he would be indictable therefor, though no indictment 
has been found. An attorney is an officer of the court, admitted to practice under 
its rules, amenable to it, and liable to have such relations sundered upon satisfac- 
tory evidence of dishonest professional conduct, habits of general immorality, or 
any such single act of crime or vice as may show him unfitted for the trusts and 
confidence reposed in him as such ee While an attorney is entitled to notice 
of the charges preferred against him, and an opportunity to answer before bei 
disbarred, such notice is sufficient, if it clearly intimates the misconduct with whic 


> — re Wall, U. S. Cir. Ct. South. Dist. Fla., Fed. Rep., November 


—— Authority of, to compromise judgment. — An attorney at law cannot by virtue 
of his general retainer and authority, accept, in satisfaction of a judgment he has 
obtained for a client a less sum than is really due, or for such sum transfer such 


ene so as to bind client.— Robinson v. Murphy, Sup. Ct. Ala.; Alb. L. J. 
cember 16, 1882. 


Bankruptcy. — Possession of estate by of adverse claimants 
Remedies of assignee. — An assignee in bankruptcy may take peaceable possession 
of the estate wherever he finds it, but adverse claimants of such property, situated in 
districts other than that wherein the bankruptcy proceedings are, may assert their 
rights by suit against agents of the assignee in the State courts, or by notifying the 
custodians of such property not to deliver it to the assignee, without being guilty of 
contempt of the court by which the assignee was appointed. The assignee may 
defend bis title in the State court, or file a bill in the Circuit or District Court of the 
U.S. praying that the rights of the adverse claimants be —. and, as inci- 
dental thereto, that the actions in the State courts be enjoined. He cannot pro- 
ceed by summary petition. In re Litchfield, U. S. Dist. Ct. East. Dist. Mich., Fed. 
Rep., November 21, 1882. 


——See . UDGMENT. 


Bits anpD Norss.— Liability of indorser — Suretyship. — In Ohio, one who puts 
his name on the back of a note before it is given is an original promisor or 
surety. — Fischer v. Penterman, Sup. Ct. Ohio, Cin. L. Bul., December 11, 1882. 


—— Suit on note — Parties. — The holder of a promissory note, indorsed in blank, 
may, during the pendency of a suit thereon, transfer it by delivery, and still main- 


tain the action in his own name. — Keyser v. Shepherd, Sup. Ct. Dist. Columb., Ch, 
Leg. N., December 16, 1882. 


— Billof exchange — When y liable as drawer. —-If the drawee of a bill is with- 
out funds of the drawer and pays the bill, he is entitled to be reimbursed by the 
drawer, and if there are several drawers, part of whom are securities for the others, 
all arealike liable to reimburse the drawee in the absence of any understanding to the 
contrary. Where a bill of exchange is payable to S., and at the time of its execu- 
tion C. signs his name on the back, he becomes a party to the request upon the 
drawee to pay the bill; and in an action by the drawee to recover the ——— 
©. is to be regarded as a drawer. — Church v. Swope, Sup. Ct. Ohio, Ohio L. J,. 
December 7, 1882; Cin. L. Bul., December 4, 1882, 


—— Negotiability — Parol testimony. — Defendant’s intestate executed the followi 
note: ‘Ten years after date I promise to pay to the treasurer of Wilton Col- 
legiate Institute $1,000 as endowment, with annual interest at ten per cent, to 
secure two scholarships, No. ——, in said collegiate institute; said 
scholarships to be available on the payment of the interest annually.” Plaintiff 

urchased this note at a sheriff’s sale made to satisfy debts of the institute, and 
rought suit against the maker. Held, that this note was not negotiable; that it 
might be shown by parol that it was given to establish an endowment fund; and 
that the maker had never received the scholarships, in consideration of which it 
was given; that such a note could not be sold to pay debts of the institution, being 
of a trust fund intended to be established. —Ingham v. Dudley, Sup. Ct. Iowa, 

. W. Rep., December 16, 1882. 


——Director — Notice— Knowledge of transferee. —The mere fact that he who 
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recommends the discount of a negotiable note by a bank is a director is not sufficient 
to charge the bank with his knowledge of the character of the paper. One who 
holds negotiable — by unimpeachable title may transfer a like title to another, 
and knowledge on the part of the transferee of original defects or equities is of no 
moment. —Shaw »v. Clark, Sup. Ct. Mich., Rep., December 13, 1882; Cent. L. J., 
December 22, 1882. 


—Indorsement after death of maker and after ae ah who indorses a 
negotiable note, after maturity and after the maker’s death, with knowledge of the 
death, is responsible without demand, protest, or notice, to the holder who has in due 
time presented the note for allowance against the estate of the maker, and had 
allowance made, but not payment because of the insolvency of the estate. — 
Pickler me Sup. Ct. Mo., Rep., December 13, 1882; Ch. Leg. N., Decem- 
ber 23, 1882. 


— Rights of holder — State statutes.— A holder of promissory notes can collect 
from the surety only what remains due after deducting the amount received from 
the principal. The holder of dishonored notes cannot import into his State the 
statutes of another State relating to the protest of negotiable paper. Such 
statutes are local regulations, enforceable only in the State where the statute pre- 
vails, and are not such a part of the contract as to be chargeable to the bankrupt 
on his contract of indorsement or guarantee. —In re Pulsifer, U. S. Dist. Ct. 
North. Dist. Ill., Fed. Rep., December 19, 1882. 


— Note secured by mortgage — Negotiability — Bona fida purchaser.— Where a 
real estate mortgage secures payment of a negotiable note, it will so far partake of 
the negotiable character of the note that when the note is transferred by indorse- 
ment before due, so as to free it from all equities in form or matter, or prior 
indorsers, the mortgage will also be freed from such equities. But until the mort- 
gage is recorded such transfers will not prevent one, who has no notice of the 
mortgage or transfer, from purchasing the mo property and thereby obtain- 
ing a full and absolute title to it. — Lewis v. Kirk, Sup. Ct. Kan., West. Jur., 
November, 1882. 


— Bills of exchange — Use of “agent” — Personal liability. —The liability of the 
drawer of a bill must be determined from the instrument; and the addition of 


“agent” to his name, without anything else on the instrument Ser his . 


principal, does not relieve him from personal liability as drawer. — National Bank 


v. Cook, Sup. Ct. Ohio, Ohio L. J., December 28, 1882. 


Bonps. — School district bonds — Recitals — Estoppel. — Bonds issued in the name 
of an independent school district contained these recitals: ‘* This bond is issued by 
the board of school directors by authority of an election of the voters of said school 
district, held on the 31st day of July, 1869, in conformity with the provisions of 
chapter 98 of Acts Twelfth General Assembly of the State of Iowa, ” Aeld, that the 
recitals implied that the bonds were issued by authority of the election; that the 
election was held in conformity with the statute, but did not necessarily import com- 
cert with those provisions of the statute which, like the State Constitution, pro- 

ibited independent school districts from incurring indebtedness in the aggregate ex- 
ceeding five per centum of its taxable property, is not estopped by the recitals from 
showing that the bonds were not enforceable obligations, because the fact that the 
indebtedness, of which they were evidence, exceeded the amount limited by the 
Constitution and laws of the State. — Independent School Dist. Steamboat Rock v. 
Stone, Sup. Ct. U. 8., Ch. Leg. N., December 9, 1882. 


— Arbitration bond — Liability of surety. —In an arbitration proceeding it ap- 
peared that the questions considered and passed upon by the arbitrators were 
properly before them, and it was Aeld, that the fact that the surety did not under- 
stand the real purport of the bond, or that he may have been misled by the belief 
of the or NR ge as to certain things, did not relieve him from liability on account 
of the refusal of the principal to abide the award. — Wallace ». Wilder, U. S. Cir. 
Ct. Dist. Mass., Fed. Rep., November 14, 1882. 


CorstirutionaL Law. — Equal protection of the laws — Taxation — Burdens to be 
equally imposed — Unequal taxation inhibited — Uniformity in taxation. — The 
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Fourteenth Amendment of the Constitution, in declaring that no State shall deny 
to any person within its jurisdiction the “equal protection of the laws,” imposesa 
limitation upon all the powers of the State, including that of taxation. The 
“equal protection of the laws” to any one implies that he has a right to resort, on 
the same terms with others, to the courts for the security of his person and prop- 
erty, the prevention and redress of wrongs, and the enforcement of contracts; that 
he is exempt from any greater burdens or charges than such as are imposed u 
all others under like circumstances. This equal protection forbids unequal taxa- 
tion. Uniformity in taxation requires uniformity in the mode of assessment as 
well as in the rate. In the different modes prescribed in California for assessing 
the values of the property of natural persons and of the property of railroad cor- 
porations as the basis of taxation, there is a departure from the rule of equality and 
uniformity. Private corporations are persons, within the first section of the Four- 
teenth Amendment. Whatever property a corporation lawfully acquires is held 
under the same guarantees which protect the property of natural big, from 
liation. — Railroad Tax Cases, County of San Mateo v. Southern Pacific R. Co, 


8 
C. S. Cir. Ct. Dist. Cal., Fed. Rep., November 14, 1882; Pac. Coast L. J., Novem- 
ber 18, 1882. 


—— Conflict of law — Recovery — Duress. — An assessment in strict accordance with 
the State Constitution relating to the assessment of railroad property, which vio- 
lates the Fourteenth Amendment of the Constitution is void. A payment under it 
is not a payment under duress, but voluntary, and can not be recovered.— 
San Francisco, etc., R. Co. v. Dinwiddie, U. S. Cir. Ct. Dist. Cal., Fed. Rep., 
November 14, 1882. 


—— Taxation — Suing the United States —Sale of land for taxes. —The doctrine 
that the United States cannot be sued as a party defendant in any court whatever, 
except where Congress has provided for such suit, is limited to suits against the 
United States directly and by name, and cannot be successfully pleaded in favor of 
their officers and agents when sued for property in their possession as such. In 
such cases a court of competent jurisdiction over the parties may inquire into the 
lawfulness of the possession of the United States as held by such officers or agents, 
and give judgment accordingly. The constitutional provisions that no person 
shall be deprived of life, liberty, or property without due process of law, nor private 
property taken for public use without just compensation, are limitations upon the 
power of the government in its dealings with the citizen, and relate to that class of 
rights whose protection is peculiarly within the province of the judicial branch of the 
government. The title relied on by defendants was a certificate of sale of the land 
to the United States by the commissioners for the collection of direct taxes, and 
the certificate was impeached because the commissioners refused to permit the 
owner to pay the tax, with interest and costs, before the day of sale, by an 
agent, or in any other way than in person. Held, that when the commis- 
sioners had established a uniform rule that they would receive such taxes from no 
one but the owner in person, it avoids such sale, and a tender is unnecessary, since 
it would be of no avail.—The Arlington case (U. S. ». Lee, and Kaufman & 
~¥ Sup. Ct. U. S., Wash. L, Rep., December 18, 1882; Ch. Leg. N., December 
28, 1882. 

—— See CorPoraTions. 


ContemPt. — Penalty — Criminal offence.— It seems that in fixing a penalty for 
contempt in the violation of a temporary injunction in a patent case, the court may 
ascertain the defendant’s profits, together with complainant’s costs and expenses, 
and impose the aggregate sum by way of fine, and direct the same to be paid over to 
complainant in reimbursement of his damages. But as such contempt is a criminal 
offence, the fine should bear a just proportion to the magnitude of the offence, and 
ought not in general to exceed such amount as would ordinarily be imposed as a 
fine, when paid over to the government. — Searls v. Worden, U. S. Cir. Ct. East. 
Dist. Mich., Fed. Rep., November 14, 1882. 


—— Proceedings for—Trial by jury — Review of judgment. —The District Court 
of Nebraska has authority to punish for contempt any person who attempts to 
corrupt or unlawfully influence jurors in a case pending before the court. Pro- 
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Contempt — Continued. 


ceedings for contempt not committed in the presence of the court are instituted by 
filing an information under oath stating the facts constituting the alleged contempt. 
An attachment or order to show cause will then be issued, and the accused brought 
before court. As the proceeding is solely to protect public justice from obstruc- 
tion, the accused is not entitled to trial by jury. A judgment for contempt may be 
reviewed on error in the Supreme Court in the same manner as in criminal cases. — 
Gandy v. The State, Sup. Ct. Neb., N. W. Rep., December 23, 1882. 


ConTRACTS. — Agreement a several persons to purchase property at auction — 
Validity. — Parties may lawfully unite together to purchase property in good 
faith, when offered for sale at public auction, or when publicly advertised for sale 
and bids from purchasers invited. When parties purchase property to be sold for 
their benefit, the agreement being silent as to the proportions in which profits are 
to be divided, the legal presumption is that they are to be shared equally. — 
Smith v. Ullman, Sup. Ct. Md., Rep., November 1882. 


—Parol contract for purchase of land— Recovery of money paid.—In an ac- 
tion by vendee to recover money paid on a parol contract for the purchase of lands 
made with vendor’s nt, it was held, that when at the time of such contract 
the vendor held deeds for the land with the name of the grantee in blank, which 
fact was unknown to plaintiff, the vendor did not have a good and perfect title as 
represented, and that plaintiff was not bound to accept deeds from an insolvent 
third person, whose name was inserted in the original blank deeds as grantee; but 
he was entitled to deeds directly from the actual and responsible vendor with his 
covenants of general warranty as stipulated; and on failure to tender such title 

laintiff could recover the money paid. —Bell v. Kennedy, Sup. Ct. Pa., Am. L. 
ag., November, 1882; Ohio L. J., November 30, 1882. 


— Of marriage — Release from— Evidence.—A release of a contract to 
is good consideration for a promise by the party released to pay money for 
the release. Held, the plaintiff husband was a competent witness in the action. — 
Snell v. Bray, Sup. Ct. Wis., Wis. Leg. N., December 7, 1882; N. W. Rep., De- 
cember 2, 1882. 


— Letter of credit — Rescission of contract.—F. purchased of defendants sugar to 
be May-June shipment, and gave therefor a letter of credit from plaintiffs, to expire 
June 30, and calling for shipments in those months. The credit was applied to a 
July shipment, no sugar having been shipped in June. F. refused to accept the 
sugar. Plaintiffs also refused to do so, and gave defendants an opportunity to sell 
on repaying advances, und on their refusal, sold it and brought suit for the unpaid 
balance. Held, that F.’s contract was rescinded by defendants; that the letter of 


TI 


credit could not be applied on the July shipment, and that plaintiffs did not receive 

the sugar as agents of F., but under a new contract with defendants, and were 

ig recover. — Welsh v. Gossler, Ct. App. N. Y., N. Y. W. D., November 
1 


— See Fravup. 


Corporations (PRivaTE). — Exclusive rights — Impairment of contract.—On the 
N. O. Water-works Co., chartered in 1877, by the Legislature of Louisiana, the 
exclusive right and privilege was then conferred of supplying the city of New 
Orleans with water by public water-works. In 1879 a new Constitution was 
adopted by the State, by which it was provided that “the monopoly features in the 
charter of any corporation now existing in the State, save such as may be contained 
in the charters of railroad companies, are hereby abolished.” Held, that quoad the 
complainant’s charter, this provision was null and void under the Constitution of 
the Cnited States, as impairing the obligations of the contract between the State 

and the Co., set forth in the charter.— N. O. Water-works Co. v. St. Tammany 

Water-works Co., U. S. Cir. Ct. East. Dist. La., Fed. Rep., December 19, 1882. 


- Corporations. —Unpaid stock — Right of creditor — Estoppel.— While unpaid instal- 
ments on stock ordinarily constitute a trust fund for payment of the corporate debts, 
yet where stock has been issued to a stockholder and settled for by him under an 
arrangement made in faith with the company, a creditor cannot, as a matter 
of right, inquire as to the value given for the stock. Where the capital subscribed 
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is settled for by the transfer to the corporation of personal property belonging to 
the subscribers, at valuation fairly pe them, can 
not be held individually liable to creditors because the value of property, estimated 
in the light of subsequent events, will not equal the amount at which it was 
received. Where, upon the purchase of additional property, the capital has been 
increased by the issue of new stock to a much larger extent than the cost or value 
of the additional property, the stockholders cannot be held individually liable at 
the suit of a creditor who was cognizant of the whole transaction and acquiesced in 


it. — Coit v. N. C. Gold Amalgamating Co., U. 8. Cir. Ct. East. Dist. Pa., Fed. 
Rep., November 28, 1882. 


—— Suit by — Citizenship of members. — The individual members of a corporation, 
created by the laws of a foreign State, are, for purposes of suit by or against it in 
the courts of the Union, conclusively presumed to be citizens or subjects of such 
foreign State. It is sufficient, in a suit in which the jurisdiction of a circuit court 
of the United States depends upon the character of the parties, if their citizenship 
is shown, affirmatively, by the record. Such citizenship need not necessarily be set 
out in the petition for removal. — Nat. Steamship Co. v. Tugman, Sup. Ct. U.S, 
Ch. Leg. N., December 9, 1882; Rep., December 13, 1882. 


—— Independent of statute, and at common.law, a court of equity had no power to 
dissolve a corporation and to sell and divide its property, at the suit of a stockholder, 
in hisown behalfandinhisown name, There is no statute in Wisconsin authorizing 
one of several stockholders to maintain a bil! in equity in his own name, or in the 
name of the State, without leave being first granted therefor by the Supreme Court 
to dissolve a corporation, and convert its property into money, and then divide the 
same among a portion of the stockholders; and, in the absence of such a statute, 
such a suit cannot be maintained. —Strong v. McCogg, Sup. Ct. Wis., N. W. Rep., 
— 18, 1882; Wis. Leg. N., November 30, 1882; Cent. L. J., December 8, 


—— When directors may take security — Pledge — Delivery — Fraudulent prefer- 
ence.— The directors of a solvent corporation may pledge its securities to secure 
individual demands of directors and we due and to accrue, for money loaned to 
it. The directors placed the company’s policies of insurance in the hands of two 
of its directors, without any formal assignment, to secure loans made and to be 
made by such directors and others to the corporation: Aeld, that there was a suffi- 
cient delivery to sustain the pledge. Where A., a bank which held stock in B., an 
insolvent corporation, and which was a representative in B.’s board of directors, 
took security from B. for money due it from B., and for advances to be made by it 
on B.’s account, and thereafter made large advances on the faith of the security 
received, held, that A. was bound to account to unsecured creditors for the pro rata 
of the proceeds of such securities. —Stout v. Yaeger Milling Co., U.S. Cir. Ct. 
East. Dist. Mo., Fed. Rep., November 21, 1882. 


—— National bank — Estoppel — Authority of president. — Where the president ofa 
national bank instructed its correspondent to charge up against the bank of which 
he was president the amount of a note given by him, in payment of such note, and 
an account was rendered showing the transaction, the bank was estopped from de- 
nying the correctness of the charge in an action by a receiver, subsequently a 
ointed, seeking to set aside the transaction. — Burton, Receiver, v. Burley, U. 8. 
Gir. Ct. North. Dist. Ill., Fed. Rep., November 21, 1882. 


—— Roads — Negligence — Contributory negligence. — A corporation bound to keep 
a highway in repair is liable for injuries caused by an obstruction which it negli- 
gently permitted to remain in the road for several days. If the obstruction was 
such that proper supervision by the corporation would have made it apparent, the 
liability for injuries caused thereby is the same as if there had been actual notice or 
knowledge of it. When the temporary occupation of the road by a person engaged 
in building is necessary, due care must be tuken to guard the public from the dan- 
r; and if this be left undone the corporation is answerable for an injury caused 
y the obstruction, if time had elapsed for the corporation by reasonable vigilance 
to have discovered the obstruction and provided a safeguard. — Born v. Plank Koad 
Co., Sup. Ct. Pa., W. N. C., December 7, 1882; Pittsb. L. J., December 18, 1882. 
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— Liability of stockholder. — To charge a holder of stock, issued for the purchase 
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of property, individually for the debts of the company, it is not enough to prove 
that the property was purchased and i? for at an over-valuation through mistake 
orerror of judgment on the part of the trustees, but bad faith and an intent to 
evade the stutute must be shown. Where all the stock was issued for property 
under an agreement by which the vendor was to reconvey a portion of the stock to 
the corporation as working capital, held, that the question of good faith in the 
transaction was i to the jury. — Lake Superior Iron Co. v. Drexel, 
Ct. App. N. Y., N. Y. W. D., November 24, 1882. 


— Book-keeper and manager not a servant — Liability of stockholders to such. — A 


book-keeper and general manager of a corporation, employed at a yearly salary, is 
not a servant within the meaning of sect. 18, Act of 1848 (N. Y.). That comlen 
only makes the stockholders liable for debts due to those employed who perform 
labor by the day, under the direction of a superior, for immediate or present sup- 

rt, and from whom the corporation does notexpect credit. — Wakefield v. Fargo, 
Be. App. N. Y., N. Y. W. D., November 24, 1882. 


—See Contract; Limirarions; PARTNERSHIP; PRocsss. 
CorPoraTions (Municipal). — Mandamus to compel payment of debt of municipal 


corporation — Return — Creditor taking bond — Remedy.— The return to an alterna- 
tive writ of mandamus, issued against a city to enforce payment of a judgment, must 
show that the city has exhausted its power in the levy and collection of taxes under 
power conferred upon it by its charter and its amendments, and that the revenues 
so collected have been properly applied. A creditor taking a bond of a municipal 
corporation whose taxing power at the time of the issuing of the bond was and still 
is limited, and providing that the bond and interest shall be paid out of the yearly 
revenue of the city, cannot insist on remedies beyond the limitation, but may insist 
on the full and proper exercise of such power within the limitation. — Beaulieu ov. 
Pleasant Hill, U. 8. Cir. Ct. West. Dist. Mo., Fed. Rep., Dec. 19, 1882. 


— Surface-water — Injury from diverting. — If a city constructs a sewer in such a 


manner that an additional flow of surface-water into a lot is caused thereby, the 
owner may recover such damages as have been caused by such increased flow. A 
city, in constructing its sewerage, is not responsible for depreciation in the rental 
value of property caused by the bad smells of a sewer in course of construction 
unless it is kept open an unreasonable length of time, — Arn v. City of 

S. Cir. Ct. West. Dist. Mo., Fed. Rep., December 19, 1882. 


Costs. — Statutes prescribing — Construction — Note to pay extra fees void. — 


Statutes which give costs are construed strictly. It isa doctrine of the common law, 
founded on public policy, that an officer shall be confined to the compensation or 
fee prescribed; a promise to pay money for doing that which the law did ‘not suf- 
fer fim to take anything for, or to pay more than was allowed by law, was void, 
however freely and voluntarily made. A note, the consideration of which was for 
fees illegally charged, is void.—Jackson v. Siglin, Sup. Ct. Oreg., Daily 
Oregonian, Portland, Oregon, April 19, 1882. 


County Courts.— County indebtedness — Powers vested in.— Where the Legis- 


lature has intrusted County Courts and judges with the settlement and com- 
promise of the bonded indebtedness of their counties, they cannot divest them- 
selves of these trusts and delegate them to another. A County Court has no power 
to contract with a citizen of the State, delegating the power and authority to com- 
promise the outstanding indebtedness of such county, and giving such citizen the 
exclusive right to deal with the holders of the bonds of such —- its agent in 
effecting a compromise. — Coquard v. Chariton Co., U.S. Cir. Ct. West. Dist. Mo., 
Fed. Rep., December 19, 1882. 


CrepitTor’s BILL. — Trust property — Where a cestui que trust has power over a 


trust fund to reduce it to possession at will, his request to have the fund upplied to 
the purchase of land by the trustee, and a conveyance thereupon to the trustee 
upon substantially the same trusts, is not the creation of a new trust by the cestui 
que trust, and does not subject the property to liability for his debts. — Lippincott 
v. Evens, Ct. of Errors and App. N. J., Rep., November 22, 1882. 
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CrrinaL Law. — Overcharge by intimidation.—It is larceny to demand and 
receive by intimidation and threats an excessive overcharge for work done for the 
ty, - v. Lovell (Crown Cases Reserve), Am. L. Reg., Novem- 

r, 1882. 


—— Intent to kill — Evidence — General threats. — Wherever death is caused by the 
use of a deadly weapon, it must be for the jury to say, under the evidence, 
whether there hae a wilful, deliberate and premeditated ” intention to take the 
life of the deceased. Evidence of general threats by the prisoner to kill somebody 
is admissible in a homicide case to show malice; but threats made against a 
particular person are not admissible where the defendant has killed another with 
whom he had no quarrel at the time of the threats and against whom he had made 
no threats. — Abernethy v. The Commonwealth, Sup. Ct. Pa., Pittsb. J., 
December 20, 1882. 


—— Pledged property — Pledgor obtaining use =e under false pretence. — Where 
the owner of personal property which is pledged procures it from the pl 
under the pretence of using it temporarily, but with the intention of converting it 
to his own use, which intention he carries into effect, he is guilty of larceny. — 
Breiley v. Rose, Sup. Ct. Iowa, Cr. L, Mag., November, 1882. 


—— Fugitives from justice — Extradition treaty construed. — An extradited fugitive 
cannot, under the treaty of 1842 between the United States and Great Britain, be 
held to answer for any other offence than that for which he has been surrendered. — 
United States vr. Watts, U. S. Dist. Ct. Dist. Cal., Fed. Rep., December 12, 1882. 


—— Once in jeopardy. — The presiding judge, after all the evidence had been intro 
duced, temporarily adjourned the court, and a day or two later finally adjourned 
the court by telegram: Aedd, that the cengeaod had not been in jeopardy and could 
be tried at the following term upon the indictment.— The State v. Tatman, Sup, 
Ct. Iowa, Ohio L. J., November 23, 1882. 


—— Perjury — Conviction.—In a prosecution for perjury the oath of one person, 
without corroboration, against that of defendant, is not sufficient for a conviction, — 
The People v. Davis, Sup. Ct. Cal., Pac. Coast L. J., November 4, 1882. 


-—— Homicide — Insanity — Charge of court — Homicidal insanity.— The doctrine 
of homicidal insanity is dangerous, and can be recognized only in the clearest cases, 
When the killing is admitted, it is the duty of the defendant to satisfy the jury that 
insanity existed, and it is not sufficient cause for an acquittal, that a doubt is raised 
as to the sanity of defendant. It is not error for the court, in a murder case, to 
charge the jury that they must not be frightened from their duty from fear of what 
the defendant’s punishment may be in case of conviction. — Coyle v. The Common- 
wealth, Sup. Ct. Pa., W. N. C., December 7, 1882; Ch. Leg. N., December 16, 
1882; Cent. L. J., November 24, 1882. 


—— Conviction under city ordi — Subsequent indictment. — A prosecution and 
conviction under an ordinance of the city of St. Paul for keeping a house of ill- 
fame in said city, constitute no bar to a prosecution for the sume act by indictment 
under General Statute (1878) of Minnesota. — The State v. Lee, Sup. Ct. Minn. 
N. W. Rep., November 25, 1882. 


—— Liquor law —Violation of — Evidence. — In a trial for violation of a statute pro- 
hibiting the sale of intoxicating liquor on the Sabbath, evidence that on that day 
the accused was keeper of a saloon, that the door thereof was open; that the wit- 
ness saw the person, to whom the sale was alleged to have been made, drink some- 

thing of the color of whiskey out of a small glass about the size of a whiskey glass, 

and lay down a piece of money about the size of a silver half-dollar, and receive 
back some ch (the venue having been proven), is sufficient to sustain a convic- 

tion. — Dwit v. The State, Sup. Ct. Ind., Cr. L. Mag., November, 1882. 


—— Indictment — Requisites.— The omission of the indorsement ‘A True Bill,” 
upon an indictment, will not vitiate the indictment. — The State v. Magrath, Sup. 
N. J., Cr. L. Mag., November, 1882. 


—— Standing mute— Statute in regard thereto. —Sect. 1032 of the U. S. Rev. 
Stats., providing that when one who is indicted for any offence against the United 
States stands mute, or refuses to plead or answer thereto, it shall be the duty of the 
court to enter a plea of not guilty in his behalf, and proceed to try him by a jury 
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OrminaL Law — Continued. 


hould be liberally construed, so as to bring within its scope persons arraigned upon 
iaformation or complaint. —In re Smith, U. 8. Cir. Ct. Dist. Mass., Cr. L. Mag., 
November, 1882. 


— Officers of election — Duties of — Statute concerning. — Under sect. 5515 of the 
U. S. Rev. Stats., which punishes an officer of election ‘‘ who fraudulently makes 
anv false certificate of the result of any such election,”’ the officer may be said to act 
“fradulently " when he acts carelessly and indifferently, in disregard of his official 
duties and obligations, so that evil and mischief result, which can be traced to such 
conduct, although he may have had no actual fraudulent intent. Where a statute 
directs that inspectors of election shall count the votes polled immediately upon 
the closing of the polls, it is sufficient if there is no unnecessary delay, and no other 
business is allowed to intervene. — United States v. Baldridge, U. 8. Cir. Ct. 
North. Dist. Ala., Cr. I. Mag., November, 1882. 


— “,ocal option” laws — License to sell liquors. — A liquor-dealer took out an 
occupation license, and while it was in force a “local option’ law prohibited the 
sale of intoxicating liquors. The dealer continued to sell under his license. Held, 
that the license was not a defence; the Legislature, by the passage of a “local o 
tion” law, revokes all existing laws in that locality. — The State v. Robertson, 
App. Tex., Rep., December 20, 1882. 


DamaGEs. — Action against justice— Measure of — Exemptions.—In an action 
on the bond of a fastice of the peace for neglecting to issue execution, the 
amount of the judgment is prima facie the measure of damages. Such dam 
may be reduced by showing that the debtor did not possess property subject to 
levy sufficient to satisfy the judgment. The burden of proving facts, in mitigation 
of damages, rests on defendant. Property which becomes exempt from execution, 
only when selected by the debtor, is, until such selection subject to levy and sale. 
There is no presumption of law, that a judgment-debtor has selected or will claim 
any particular personal property asexempt from execution, in lieu of a homestead, 
though he may not own any other property from which selection might be made.— 
Carpenter v. cen Sup. Ct. Ohio, Ohio L. J., November 15, 1882. 


— Infancy of employee — Ordinary risks — Railroad company. — The infancy of 


an employee does not itself give him a cause of action against his employer for set- 
ting him at dangerous work, if it appears that he was of average intelligence, that 
his duties were explained to him when he entered upon the = oyment, and that he 
had in mind its dangers and the purpose to avoid them. There is no breach of 
duty in employing a servant subject to the ordinary risks of the employment, if the 
servant himself is aware of the risks and consents to encounter them. An em- 
ployer is not bound to make use of the newest mechanical appliances for ingurin 
the safety of his employees, especially if it does not appear, that on the whole, it 
would be advantageous to them, So, a railroad company is not bound to block its 
frogs, particularly if it does not appear that in doing so it would not entail greater 
dangers than it would avert. — McGinnis v. Southern Bridge Co., Sup. Ct. Mich., 
N. W. Rep., November 18, 1882. 


— Railroad company — Accident through no fault of plaintiff —Obligature of 


company to employees. — That plaintiff in an action for a railway injury was hurt 
without his fault or negligence , not itseif entitle him to recover; it must a 
that the defendant is legally chargeable with the injury. A railway company whose 
track is broken, without fault of its own, is under no obligation to its employees to 
repair it, if it duly warns them so that they shall not be injured in consequence. 
A railway company owes a duty to the public to keep its track in safe and suitable 
condition, and to run its trains with regularity and dispatch for the transportation 
of passengers and freight. But an employe can have no right of action against the 
company on this obligation. — Henry v. Lake Shore, etc., R. Co., Sup. Ct. Mich., N. 
W. Rep., November 18, 1882. 


—— For obstructions in navigable river — Liability of owner of logs — Practice. — 


The owner of logs is not tisble for damages from the obstruction thereby of a navi- 
gable river, when such logs were, at the time, under the exclusive control of another 
person under a contract with the owner to run them down the river. The jury is to 
take its law from the court; the Supreme Court will hesitate to reverse an order of 
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Damages — Continued. 


the trial judge setting aside a verdict because in direct conflict with his instructi 
even where such instructions were erroneous. The setting aside of a verdict for such 
reason must rest mainly in the discretion of the trial judge. The rule that the 
granting of a new trial is in the discretion of the trial court, and that its decision 
will not be disturbed except in a clear case of abuse of discretion, applies whether 
the new trial be granted or refused below. — Bearss v. Sherman, Sup. Ct. Wis., N 
W. Rep., November 18, 1882. 


—— Expected profits — Measure of oy — Damages for breach of contract can- 
( not be measured by prospective profits, because such profits are generally uncertain 
] and speculative, but in some cases profits are the best possible measure of dam- 
ages, because the loss is indisputable and the amount can be estimated with almost 
absolute certainty. — Allis v. McLean, Sup. Ct. Mich., Am. L, Rec., December 1882 


——See RaitroaD;; Ripartan Ricats. 


Dexrp. — Conditions subsequent — Forfeiture — Equitable liens — Parties. — In a deed 
to F. R. for bis life it was provided that upon his death the land should become the 
property of N. R. (his son), his heirs and assigns, such remainder being, however, 
subject to, and conveyed to N. R, upon the express condition that he or his heirs 
pry certain sums of money within five years after the death of F. R., and that the 
deed was duly recorded. Held, the deed should be construed so as to vest the title 
in N. R. after the death of his father, not subject to forfeiture, but subject to the 
payment of the money within the specified time. The sums so to be paid are, in 
equity, alien on the land; and all persons claiming title under N. R. and F. RB, 
before such sums became due, hold subject to such lien. In an action to subject 
trust property to sale for payment of equitable liens thereon, all the lienholders or 
cestut que trusts are proper parties, and may join as plaintiffs. — Weir v. Simmons, 
Sup. Ct. Wis., N. W. Rep., November 18, 1882; Wis. Leg. N., November 30, 1882. 


—— Purchase with notice of location of street — Suit on covenantsin deed — Effect 
and extent of the words grant, bargain and sell in a deed. — A party who buys land 
and has constructive notice of the location of a street through the same, cannot 
afterwards recover damages in an action against the public authorities. — Ake v. 
Mason, Sup. Ct. Pa., Leg. Int., December 1, 1882. 


Warranty — Recorded mortgage — Purchaser acquires only equity of redemp- 
tion. — He who purchases land, receiving a deed of general warranty, without 
knowledge of a mortgage theretofore made by his grantor, but which mortgage was 
duly recorded, acquires no greater estate than an equity of redemption, notwith- 
standing the fact that the mortgagee from time to time, for a valuable considera- 
tion, after the purchase, extended the time of payment of the debt secured, until 
the mortgageor becomes insolvent. — Kuhns v. MeGeah, Sup. Ct. Ohio, Cin. L. Bul., 
December 4, 1882; Ohio L. J., December 7, 1882. 


—— Limitation in — Rule in Shelley’s Case — Iowa laws.— A limitation in a deed 
“‘to M. P. and the heirs of her body begotten by her present husband, G. W. P.,” 
of certain real property, ‘‘to have and to hold unto the said M. P. and the heirs of 

| ner body, begotten by said husband, G. W. P.,” would, according to the common 

i law of England, have created an estate tail special; and to such an estate the rule 

| in Shelley’s Case would not have — e common law has been adopted in 

a this country only so far as applicable to the condition of our society, and in har- 

mony with the objects of our institutions; the statute de donis is not applicable to 

: the conditions of our society, and is not part of the common law of Iowa. — Pier- 
i, son v. Lane, Sup. Ct. lowa, N. W. Rep., December 16, 1882. 


—— Assumption of mortgage by prenieor= Recovery on same. — B. takes a conveyance 
1 of real estate from A., incumbered by mortgage between strangers to the convey- 
i ance, and for the payment of which A. was not personally liable. B., in the con- 
veyance to him, though he did not sign the deed, accepted a clause that he assumed 
payment of the mortgage as part of the consideration. The mortgage was assigned 
to ©., who brought assumpsit on the assumption clause in the deed. Held, that he 
was entitled to recover against B.— Dean v. Walker, Sup. Ct. Ill., Ch. Leg. N., 
December 2, 1882. 


——See HusBanD AND WIFE. 


q 
Div 
hi 
in 
w 
ti 
di 
de 
aC 
al 
Eas 
tl 
th 
g 
0 
fi 
ti 
Est 
G 
Eat 
a 
| 
i 


Sewer ta 


DIGEST OF RECENT CASES. 131 


Divorce.— Ex parte divorce in foreign States —Validity of decree.— Where a 
husband and wife were for some years residents of Wisconsin, and cohabited there- 
in as husband and wife upon lands of the husband, and he then deserted the wife and 
went to another Stute where he became resident, and there obtained a divorce upon 
constructive notice merely, for a cause (desertion) alleged to have occurred a year 
prior to the time when he deserted his wife, under a statute which made jurisdic- 
tion dependent entirely upon the husband’s residence there, and the wife, who con- 
tinued to reside upon the same lands, was not personally served with notice, and 
did not appear in the action, but was ignorant of its pendency until after the 
decree, such decree is not conclusive against the wife so as to bar a subsequent 
action by her in a court of Wisconsin, against the husband for divorce, alimony, 
allowance and division of lands within that State; especially where such decree was 
based upon cause of action which was false in fact. — Cook v. Cook, Sup. Ct. Wis., 
Wis. Leg. N., December 28, 1882. 


EaskMENT. — Party wall — Grantees.— An agreement under seal for a party wall, 
one party to build the wall, half on the ground of each, the other to pay half the 
cost when used, gives each party when the wall is built an easement on the lot of 
the other for the purposes of the wall, and the convenant passes as appurtenant to 
the estate by any conveyance that passes title to the land. — Roche v. Uiiman, Sup. 
Ct. Lil., Rep. November 22, 1882. 


— Prescription — Non-user.— The right of passage-way through an alley-way, 
granted for the benefit of abutting lots, is lost by non-user for ten years. —Thomp 
son v. Meyers, Sup. Ct. La., Ch. Leg. N., December 9, 1882. 


EsectMENT — Tax deed—Color of title. — Defendants claimed title under a deed 
executed by the original owner in December, 1878. Piaintiff’s claim title by virtue 
of ten vears, possession commencing in April, 1860, under a tax deed, void on its 
face. The void tax deed is color of title under the ten-years’ statute of limi- 
tations. — McMillan v. Wehle, Sup. Ct. Wis., Wis. Leg. N., December 7, 1882. 


— See Bonps. 


EstopPeL. — See Corporations; HusBanp AND WIFE; InsuRANCE (LiFE); Mort- 
GAGE. 


Equity. — Fraud — Evidence.— Allegations of fraud should be clearly proved, 
and where a bill is founded on all fraudulent transactions, and the evidence 
fails to sustain the charge, the bill must be dismissed, though it appears that 
defendant owes debts growing out of the business as to which the fraud is alleged — 
Babbitt v. Dotten, U.S. Cir. Ct. North. Dist. Ill., Fed. Rep., November 28, 1882. 


— Conveyance by parents to son— Consideration.—A court of equity will re- 
scind a conveyance by parents to a son in consideration of the covenant of a.son to 
support and maintain them, in case the son fails to perform his covenant in that 


behalf. — Blake v. Blake, Sup. Ct. Wis., Wis. Leg. N., December 28, 1882; N. 
W. Rep., December 23, 1882. 


~—— Jurisdiction — Mistake in deed or mortgage — Innocent purchasers.— When a 
court of ped has once obtained jurisdiction of the parties and a ofa 
suit, it will retain it for the purpose of doing complete justice. The parties to a 
mortgage cannot set up a mistake therein against the innocent purchaser of the 
notes and holder of the mortgage debt, nor can an agreement to assume a mor 
by mistake inserted in a deed conveying land subject to such mortgage, be released 
from or released by mortgage after a transfer of the mortgaged notes, and a recovery 
against the grantor for any deficiency after foreclosure thus precluded. — Hayden 
v. Snow, U. 8. Cir. Ct. North. Dist. Tll., Fed. Rep., December 5, 1882. 


— Laches — Rescission — Principal — Agent — Parties pleading. — Equity will not 
presume a ratification of a fraudulent contract by the injured party; no particular 
form of rescission is required, and if he files his bill to set it aside with reasonable 
promptness he will be entitled to relief. Where an agent has fraudulently made 
profits out of his agency at the expense of his principal, he shall account to his 
principal for all such profits, and be allowed only the actual value of whatever he 
turns over to his principal; if it be property purchased in the course of his agency, 
what he paid for it shall be considered its value. In a suit to compel an agent who 
has fraudulently conspired with others to obtain title to the lands of his principal, 


Equity — Continued. 
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to account therefor, and to have the sales of said lands set aside, the only n 
parties are the persons who have some present interest in the controversy, me 
against whom the complainant has a right to a decree for relief. Where the con- 
spiracy charged is one, though embracing within its scope many transactions, one 
suit is sufficient. Allegations of other frauds that cannot be specified because of 
their concealment by defendants, are sufficiently certain and not demurrable. —N, 
Pac. R. Co. v. Kindred, N. Pac. R. Co. v. Power, U. 8. Cir. Ct. Dist. Minn., Fed, 
Rep., December 5, 1882. 


—— “Cloud on title” — Equitable relief— Jurisdiction. — When complainant al- 


leges in her bill that she was fraudulently induced to execute an agreement to 
receive less than her lawful share of her husband’s estate, and that the estate is 
being divided according to such fraudulent agreement instead of being distributed 
in accordance with the laws of the State where it is being administered, the suit 
must be considered as instituted “to remove a cloud upon title to personal prop- 
erty,” within the meaning of sect. 8 of the act of March 8, 1875, and as calling 
for equitable relief within the jurisdiction of the United States Circuit Court— 
Costello v. Costello, U. 8S. Cir. Ct. West. Dist. Mo., Fed. Rep., December 19, 1882, 


EvipEnce. — Sheriff’s return— Fraudulent conveyance.— Where A. brin 


suit 
against B, by attachment, and the sheriff executing the writ seizes property ates 
ing to C., the sheriff’s return is conclusive as to the fact of seizure and the articles 
seized, in a suit by C. against A. for damages. A mortgage executed to hinder and 
delay the mortgageor’s creditors is void as to such creditors, even when for full 
value, if the mortgagee is aware of the fraudulent intent. — Stinson v. Hawkins, U, 
8. Cir. Ct. East. Dist. Mo., Fed. Rep., November 21, 1882. 


—— Written instrument — Failure to produce — Presumptive fraud or misconduct, — 


Where it is in the power of a party to a suit to produce a written instrument that 
would settle the question at issue, and he fails to do so, the presumption arises that 
if produced it would sustain the statement of the adverse party as to its contents, 
Where a party is cha with fraud or misconduct, and the yaa of papers 
would establish his guilt or innocence, the jury will be justified in inferring guilt 
from the unexplained fact of their — Benjamin v. Ele 
Admr., Ct. App. Ky., Ky. L. J., December, 1882 


—— Contract — Parol testimony. — A contract under seal may be explained by parol 


evidence to vary its apparent expression, showing it was not the intention of the 
parties to do as written, when the words are capable of two constructions. Where 
a lease was made containing a clause for the purchase of the property “as per 
special agreement signed in the same time with this lease,” it is competent to show 
by parol that said clause is the special agreement referred to, and that no other or 
separate paper was to be signed at the same time. It is competent for the jury to 
find that no further — was contemplated at the time of the execution of 
the lease, and that the lease was a complete and perfect contract. — Heilman ». 
Lazarus, Ct. App. N. Y., Daily Reg., N. Y., December 22, 1882. 


—— See ADMINISTRATOR; ConTRACTS; CRIMINAL Law; HusBanpD AND WIFE. 
Execution. — Property once sold under resale. —Lands sold on execution. for an 


amount less than the judgment debt, and redeemed by the judgment debtor, can 
be a second time sold for the balance due on the judgment. — Settlemeir v. New- 
some, Sup. Ct. Oreg., Daily Oregonian, Portland, Oregon, November 21, 1882. 


—— Trespass de bonis asportatis— Sheriff’s sale— Validity of —Fraud.— The 


mere arrangement between the purchaser and the defendant in the execution, that 
the sale should be for the benefit and advantage of the latter, does not make the 
sale absolutely void. It would be voidable by any creditor defrauded, but is good 
as between the parties. — Pentz v. Clark, Sup. Ct. Pa., Leg. Int., December 1, 1882. 


—— Revocation of authority to att by judgment-creditor — Liability of 


sheriff. —A judgment-creditor may revoke the authority of his attorney after the 


issue of an execution by such attorney, and when this is done the sheriff, after no- 
tice thereof, can no longer take his instructions from the attorney, but is obliged to 
obey his execution, except as otherwise directed by the ey menting 8 Where 

e amount of his bid, and 


the sheriff on a sale takes the purchaser’s check for t 
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ExrcuTion — Continued. 


uts him in possession of the property, he makes himself liable for the bid. — 
binson v. Brennan, Ct. App. Xt Y. Nv Y. W. D., November 24, 1882. 


EXEMPTION. — Assignment — How far affects prior ange with waiver of exem "I 
tion — When for made. ere a debtor 
ment to a creditor, waiving the benefit of the exemption law, said debtor cannot by 
subsequently inserting in a deed of assignment for the benefit of his creditors, a 
clause “excepting so much property as may be exempt from execution,” secure 
any right to himself in and to such property as against the holder of the judgment 
confessed. Where an assignor, for the benefit of creditors, inserts such a clause in 
a deed of assignment for the benefit of creditors, this does not prevent the whole 
property of the assignor from passing to the assignee. If the assignor desires to 
take advantage of the clause, he should a ply at the time of the appointment of 
the appraisers of the assigned estate. If he fails to do this, and afterwards dies 
without intimating any intention of electing to claim his exemption, his adminis- 


trator cannot set up such clains.—Appeal of Shaeffer, Sup. Ct. Pa., W. N. C., 
December 21, 1882. 


FeperaL Courts. — Power of U. S. court — State court. — Where a remedy could 
be enforced by a State court, the Federal court may adopt the same remedy in favor 
of a non-resident creditor who has obtained a decree against a resident defendant. — 


ae v. Levee Board, U. 8. Dis. Ct. North. Dist. Miss., Fed. Rep., November 21, 
1 


— Jurisdiction. —In the Federal courts, when it appears, no matter at what stage 
of the proceedings, that the court has no jurisdiction it will, of its own motion, 
dismiss the case, although the question of jurisdiction is not raised by either 
pet -— Spring v. Dom. Sewing Machine Co., U. S. Cir. Ct. Dist. N. J., Ch. Leg. 

i Soe r 16, 1882; Rep., December 6, 1882. 

— Patent — Jurisdiction of Federal courts — State courts. — Where the plaintiff is 
a patentee who has parted with his entire right in the patent, and possesses only a 
right to royalty, and sues a citizen of the same State with himself to enforce pay- 
ment of the royalty, the Federal courts have no jurisdiction, Where an action is 
upon a contract and the validity or construction of a patent is incidentally involved, 
the State courts have jurisdiction. — Teas v. Allbright, U. S. Cir. Ct. Dist. N. J., 
Rep., December 6, 1882. 


—— Jurisdiction. — The jurisdiction of the Federal courts can not be restricted or 
enla’ by agreement or State legislation; but such legislation or agreement may 
ive definiteness or certainty to questions which Con had necessarily left un- 


etermined. — Hall v. Devoe fg. Co., U. 8. Dist. Ct. Dist. N. J., Fed. Rep., 
December 19, 1882. ‘ 


Fraup.—County bonds — Detached coupons— Fraudulent issues — Bona fide holder.— 
Where county bonds and detached coupons were placed with an agent of the coun 
to be issued by him conditionally, and the agent issued them fraudulently, an 
transferred the detached coupons to A., and where B., who while the county was 
disputing the validity of said bonds and coupons, and negotiating for a compromise 
with the holders thereof, had, with full knowledge of the facts, entered into a con- 
tract with said county to procure said bonds and coupons for surrender, purchased 
the coupons transferred to A., in the name of C., and C. brought suit thereon 
against the county, Aeld, that C. was not a bona fide holder for value, and could not 
recover. — Whitford v. Clark Co., U. S. Cir. Ct. East. Dist. Mo., Fed. Rep., No- 
vember 21, 1882, 


— Contract — Ratification of fraudulent transactions — Rescission.— A. knowin 
that he had been defrauded in a series of transactions by B., settled with B., an 

ve him ajudgment bond for a large balance which B. claimed to be due him. 

he bond was entered up, but was not paid at maturity. A. then agreed with B. 

to give him certain notes in part payment of the bond; but the agreement not having 
been signed, B. declined to accept the notes when tendered. A. then set up the 
fraud in the original transactions, and asked to have the judgment on the bond 
opened, and himself let into a defence. Held, That since he had ratified the trans- 
actions, knowing that they were fraudulent, he was bound, and was not entitled to 
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Fraup — Continued. 


the relief prayed for. Where one seeks to rescind an agreement on the ground of 
fraud, he will not be permitted to retain possession of property acquired by virtue 
of said agreement.— Lauer’s Appeal, Sup. Ct. Pa., Am. L. Rec., December, 1882, 


—— Faudulent conveyance — Assignment in insolvency — Right of trustee to bring 
suit.— Where a debtor has made a fraudulent conveyance, and afterward an assign. 
ment in insolvency, the right to bring suit against the fraudulent grantor vests in 
the trustee; but if he abandons the claim as an asset of the estate, the property 


may beattached by any creditor. —Filley v. King, Sup. Ct. Errors Cona., Ch, 


— See Equiry; Execution; Evipence; HussBanp anp WIFE. 


GUARDIAN-W arb. — Maintenance of ward — When guardian cannot charge for.— 
J., a minor, lived with B., his guardian, worked about his house and in his shop, 
B. made no charge against J. for his maintenance and had no intention to charge 
him therefor until after J., then about eighteen years of age, left B. and went to 
work for himself. Held, that the guardian had placed himself in loco parentis ag 
to his ward and was not entitled to credit in his final account for the maintenance 
of his ward. — Bright’s Appeal, Sup. Ct. Pa., Pittsb. L. J., December 6, 1882. 


Haseas Corpus — Custody of minor.— A girl, aged fifteen, was placed in the house- 
hold of a farmer by the manager of the ** Knowlton Distributing Home.” Soon 
afterwards the manager applied for a writ of habeas corpus in order to procure the 
restoration of the girl to hercharge. The farmer, by an amended return to the writ, 
declared that he did not detain the girl, who was at liberty to go where she pleased, 
The girl herself, when examined, stated that she was happy and contented where 
she was, and would prefer remaining there to returning to the Home. No specific 
reasons were stated in support of the application, except that the farmer with whom 
she had been placed was about to go to the United States, which was contradicted by 
affidavit. Held, that under the circumstances, the court would not, on a writ of 
habeas corpus make any order of a nature to exert coercion, but would leave the 


minor to follow her own inclination, — Queen v. McConnell, Sup. Ct. Mont., Can. 
Leg. N., November 25, 1882. 


HomzstrapD Exemption — Attachment.— The right given by the Homestead 
Act of Ohio, as amended February 27, 1873 (70 O. L. 51), to a debtor who is the head 
of a family, and not the owner of a homestead, to hold exempt from levy and sale 
property as therein mentioned, to be selected by him “‘at any time before sale,” ap- 
plies to property levied on by attachment— by execution; and an order for the 
sale of the attached property made in the proceedings in attachment, does not de- 
bar the debtor from his right of selection after such order of sale. Where prop- 
erty has been levied on by attachment and, pending the suit, the debtor assigns all 
his property for the benefit of creditors, excepting only such as he may lawfully 
hold exempt from execution, the right of the debtor to select the attached propert 


y 
as exempt from sale is not thereby waived.— Close v. Sinclair, Sup. Ct. Ohio, Ohio 
L. J., December 28, 1882. 


—— Mortgage —“ Right of homestead or dower.”’— The right of ** homestead” is not 
a title to or an interest inland, and cannot be mortgaged separate from the fee in the 
land. A mortgage on “the right of homestead or dower,” in land, held, to be a mort- 
gage of the fee. — Eby v. Lovelace, Sup. Ct. Ky., Ky. L. J., December, 1882. 


HusBanD AND WIFE. — Joint liability for torts of wife— Abatement of action, — 
Where husband and wife are jointly sued for the wrong of the wife and she dies 
od ~— abates. — Roberts v. Liseubee, Sup. Ct. N. C., Am. L. Mag., November 
1 


—— Deed — Equity — Improvident conveyance of husband.— A deed from husband 
immediately to wife, conveying the whele of his property, will not be upheld in 
equity where the wife is shown to be unworthy of the interference of the court by 
being an adultress; or where the provision is extravagant and exhaustive of the 
—* estate. — Warlick v. White, Sup. Ct. N. C., Am. L. Mag., November, 
1882. 


—— Ante-nuptial agreements — Abandonment by wife— Enforcement.—An ante-nup- 
tial contract will not be enforced in favor of the wife where, shortly after marriage, 
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HvusBaAND AND Wire— Continued. 


she has abandoned her husband fora cause which would not be ground fora divorce 
on her application; the only causes which will justify abandonment are such as 
will authorize a divorce. — York v..Ferner, Sup. C. lowa, Rep., October 29, 1882. 


— Exempt — Sale of — Barden of proof of fraud.— The fact that pro 
erty ae ge exempt, if owned by the husband, places the sale of it “ 
him, and giving proceeds to his wife, upon an entirely different footing in law 
from that of property not exempt, and the rule as to purchase of property by wife 
from we lel which, in a contest between her and her husband’s creditors, casts 
the burden of proof upon her to show that it was made in good faith and for a 
valuable consideration, does not “pply to the purchase of 
Allen v. Perry, Sup. Ct. Wis., Wis. . N., December 14, 1882; N. W. Rep., 
December 2, 1882. 


— Fraudulent conveyances — To wife— Creditors.— A voluntary conveyance of 
real property by a husband to his wife through a third party, which left him unable 
to pay his debts, is fraudulent as to creditors. The verbal promise of a wife to 
release her right of dower in certain property of the husband’s (though subse- 
quently executed) is not a valuable consideration for a conveyance of other 
property by him to her through a third person. A conveyance, fraudulent as to 
creditors, is valid between the parties thereto, and is voidable only so far as to 
enable the creditor to enforce his demands. — Collinson v. Jackson, U. 8. Cir. Ct. 
Dist. Oreg., Rep., December 13, 1882. 


InsuncTIoN— Nuisance to right of way.— It is settled law that nuisances to rights of 
way are remediable by injunction. The right must be clear to warrant a decree and 
injunction to compel the keeping open of a way; if doubtful. the right must be first 
established in an action at law. Where a right of way is granted by deed, the 
owner has a right to its enforcement in the mode and form stipulated by the deed, 
and the fact that such enjoyment is prevented is sufficient ground for interference 
by injunction. — Hacke v. Lauer, Sup. Ct. Pa., Pittsb. L. J., December 20, 1882. 


—See JUDGMENT. 


Inn-KeEPers. — Liability of restaurant keepers as. — In an action against defendants 
to recover the value of an overcoat stolen from their restaurant, it appeared that 
they sold liquors. Held, That as it is illegal to sell liquors without a license, in the 
absence of any evidence to the contrary, it is to be presumed defendants had such 
license, and as no license could be issued to them, except as inn-keepers, they must 
be held to the liability of inn-keepers for goods stolen from guests.— Korn v. 
Schedler, N. Y. Ct. Comm. Pleas, Daily Reg., October 24, 1882; Brook. Daily Rec., ' 
November 27, 1882; Ch. Leg. N., December 9, 1882. 


InsoLvENcY. — Discharge — Non-resident ereditor.—A discharge by a Statg court 
of insolvency is no bur to the claim of a non-resident creditor who took no part in 
the insolvency proceedings and did not submit himself to the jurisdiction of the 
insolvency tribunal. — Bedell v. Scruton, Sup. Ct. Vt., Rep.,"“November 22, 1882. 


InsURANCE (Fink). — Where by its terms a policy does not become operative until 
the premium has been paid into the hands of the company or its authorized agent, 
the payment to any one but such authorized agent will not bind the company in 
case of loss; a broker is agent of the party by whom he is employed to effect insur- 
ance, and not of the companies in which such insurance ma “ laced. — Fire Ins. 
Co. v. Improvement Co., Sup. Ct. Pa., Ohio L. J., November 23, 1882; Ins. L. J., 
December, 1882. . 


Action — Termination of policy — Forfeiture. — Where a boiler in plaintiff’s 
distillery exploded, doing damage to the insured premises before the fire broke out 
which destroyed it, but it was not conclusively proved that the fire was caused by 
the explosion: held, where the policy contained the following: ‘“*This company 
shall not be liable by virtue of this policy or any renewal thereof * * * for 
any loss caused by the bursting of a boiler from any cause; and if the premises 
* * * insured, be damaged or destroyed by the bursting of a boiler from any 
cause, this policy shall be null and void the instant the casualty by explosion 
occurs,” that the word casualty refers to the damage or destruction of the insured 
premises resulting from the explosion and not toa fire caused thereby, and that the 
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InsuRANCE (Fire) — Continued. 


bursting of the boiler, 4 which the insured propert 
terminated the policy, an 


was damaged, instantly 

that the company is not liable thereon for the subse. 

geant loss by fire. — Waldeck v. 8 vingield F. and M. Ins. Co., Sup. Ct. Wis., Wis, 


N., December 7, 1882; N. 
December, 1882. 


p-, December 2, 1882; est. Ins, Rev., 


—— Insurance of school-houses —Validity.— Under sect. 10, ch. 103, Laws 1872, 
and sect. 1931 Rev. Stats. Wisconsin, prohibiting town insurance companies from 
insuring school-houses, without a majority vote of the members, a policy of insur. 
ance upon a school-house issued without such vote is ultra vires and void; and a 
owe so issued == a dwelling-house becomes void, if, afterwards, the dwelling. 

ouse is conver into a school-house. The doctrine of consent and waiver does 


not apply to such a case.—Luthe v. Farmers’ Mut. Fire Ins. Co., Sup. Ct. Wis., 
West. Ins. Rev., December, 1882. 


—— Re-insurance without consent — Condition broken. — A fire policy contained the 
condition that the insured should not recover if he should thereafter insure in any 
other epee on the property insured without the consent of the secretary. The 
insured did thereafter enter into a contract of insurance upon the same property 
with another company, which, however, by reason of misrepresentations on his part, 
and by reason of such prior insurance, was by its terms “void.” Held, that the 
condition recited was broken, and the insured could not recover. — Funke v. Minn, 
Farmers’ Mut. Ins. Ass’n, Sup. Ct. Minn., Ins. L. J., November, 1882. 


—— Provisions — Alienation of title — Mortgage. — A mortgage is not an alienation 
or change of title or interest within the meaning of the policy, where various 
changes of title or interest are specifically enumerated, but a mortgage is not men- 
tioned. The policy provided that it should be void if the interest of the insured 
were other than the entire, unconditional and sole ownership for the useand benefit 
of the insured. Held, that a mortgage did not work a forfeiture. — Judge v. Con- 
necticut Fire Ins. Co.; same v. New York sag | Fire Ins. Co., Sup. Jud. Ct 
Mass., Ins L. J., November, 1882; Am. L. Mag., November, 1882. 


—— Proofs of loss — Question for jury — For court — Keeping oils. — Whether pre- 
liminary proofs of loss have been actually given to the insurance company is a 
question of fact for the jury. Whether the proofs furnished are sufficient is for the 
court. Keeping benzine or other inflammable oils for cleaning machinery and for 
lighting is not a violation of a policy prohibition against their keeping for storage. — 

umboldt Fire Ins. Co. v. Mears, Sup. Ct. Pa., Ins, L. J., November, 1882. 


LysuraANcE (Lire).— Agency withdrawn. — Plaintiff alleged substantially that 
premiums were regularly paid to a general agent in the State; that he was informed 
the agency had been given up, and was unable to learn after many inquiries to 
whom to pay; but, hearing that a bank had been authorized to receive the pre- 
mium, he applied to the former agent fur information; that said agent ag to 
ascertain and did inform him to pay to the bank, but it was then nine days after the 
premium was due, and tender was made and refused. Held, that failure of the 
company to give notice of a change of agency need not be fraudulent in order to 
entitle the insured to equitable relief; it is enough if in violation of fair business 


conduct one party is deceived to his injury. — Briggs v. National Life Ins, Co., U. 
8. Cir. Ct. Dist. Mass., Ins. L. J., eckel r, 1882. 


—— Relief associations — Not subject to the deposit law. — An association was organ- 
ized under the New York Act of 1875, for the protection and relief of its members 
through a system of voluntary assessments to meet death and other losses. Certifi- 
cates were issued to members providing for the payment of half the total amount 
at the expiration of two-thirds of their life expectancy. Held, that since the asso- 
ciation had no fixed capital, and the funds were obtained solely by voluntary con- 
tribution, the endowment feature of the certificates did not make the association 
amenable to the deposit laws of the State. — People v. Mutual Endowment and 
Accidental Assn., Sup. Ct. N. Y., Ins. L. J., November, 1882. 


—— Withdrawing case jury — Practice— Premium subject to variation — Notice 
of — Estoppel. — A case which fairly depends upon the effect of testimony should 


not be withdrawn from the jury unless the testimony be so conclusive as to compel 
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the court in the exercise of a sound judicial discretion to set aside a verdict returned 
in opposition to it. Where the premiun was, by the contract, si:bject to a varia- 
tion, dependent upon dividends to which the insured was entitled, it was the duty 
of the company to give him seasonable notice of the amount of his dividends in 
order that he might be enabled in due time to pay or tender the balance remaining 
unpaid upon the premium. The company are estopped from setting up a forfeit- 
ure by failure of assured to pay, at the day, the premium under such circum- 
stances. — Phoenix Mutual Life Ins. Co. v. Doster, Sup. Ct. U. S., Wash. L. Rep., 
November 15, 1882; Int. Rev. Rec., November 27, 1882; Ch. Leg. N., December 2, 
1882; Am. L. Rec., December, 1882. 


— Title to life policy — Mode of distribution. — The policy was payable te the] 
heirs of the nee Held, that the title from the fime of its = is in the sno 
ficiaries, and the distribution of the moneys must be controlled not by the statute of 
distribution, but by the terms of the instrument. In a contest between the widow 
and children of the insured, where they conceded that the widow was an heir, held, 
that if an heir, she was entitled to no precedence over the others, and where there 
were eleven children, the widow’s proportion of the proceeds was one-twelfth, and 
not one-third as she claimed under the statute of distributions. — Wilburn v. Wil- 
burn, Sup. Ct. Ind., Ins. L. J., November, 1882. 


— Burden of proof — Conflicting testimony — Province of jury. — In an action by a 
wife on a policy taken out on her husband’s life, the conden of proof is on plaintiff 
to prove the death of her husband and her right to recover. Where a witness was 
called who represented himself to be the husband of the plaintiff, while she denied 
that he was her husband, and the witness was ignorant of many circumstances in 
the life of the person whom he claimed to be, and where there is a conflict of testi- 
mony and a question of identity, it is for the jury first to consider which witnesses 
had the best opportunity and were most likely to know the facts; and second, to 
give to those witnesses whose acquaintance and special opportunities were such a3 
to enable them to carry in their recollection the identity of the party, greater 
weight than those who only casually knew him. Where the court alluded to and 
commented on the evidence sharply against plaintiff’s claim so far as identity 
depended on an exhumed skeleton, alleged to be that of her husband, and the jury 
reached the conclusion that it was the skeleton of her husband, and thatthe witness 
representing himself to be her husband was not so; this was their exclusive 

rovince; the court will not interfere with the verdict. — Wackerle v. Mutual Life 
s. Co., U. S. Cir. Ct. East. Dist. Mo., Fed. Rep., November 28, 1882. 


— See BENEFIT ASSOCIATIONS. 


InsuRANCE (MARINE). — Seaworthiness — Evidence — Jury — Raft not a vessel, — 
When a disaster happens in fair weather and without ae peril of navigation, 
there is, in the absence of other proof, a presumption of the fact that the Vessel was 
unseaworthy at the beginning of the voyage, but the assured may show that the 
vessel was in fact seaworthy, and then arises a presumption of loss by some peril of 
navigation covered by the policy, unless the insurer can show that it was otherwise. 
The technical difficulties of the burden of proof are diminished in such cases by 
the distinction between that burden as a matter of pleading and the sometimes shift- 
ing exigencies of the testimony requiring further proof from the one side or the 
other. There is no fixed presumption ot law or fact, but only a matter of inference 
by a jury from the particular facts of the case; they are to determine the issue ac- 
cording to the peculiar circumstances of each case. A raftis not, in maritime law, a 
vessel; but where it is insured by a “cargo policy,” and is in charge of a tow-boat, 
the law governing a contract of insurance is applicable. — Moores v. Louisville 
Underwriters, U. 8. Cir. Ct. West. Dist. Tenn.,*Fed. Rep., December 19, 1882. 


—— Expense of floating wrecked vessel.— The vessel insured went ashore during a 
storm and was in danger of being a total wreck. She was floated by the aid of a 

wrecking company, and taken to port, where she was repaired. The agreed value 
of the vessel in the policies was $75,000. The value as stated for general average 
purposes was $275,000. Held, that the insurazs were liable for the necessary 
expense of floating the vessel and getting her into port, as well as for the sub- 
sequent repairs; that this liability was not limited to such a proportion of the 
expense of floating as the agreed value bore to that stated for general average, the 
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InsuRANCE (MaRINE)— UVontinued. 


insured was entitled to indemnity to the full amount of the policy; and that the 
agreed value was not open to inquiry or dispute. — Providence and Stonington 
Steamship Co. v. Phoenix Ins. Co., Ct. App. N. Y., Ins. L. J., December, 1882, , 


JUDGMENT. — Judgment on Sunday. — In an action tried to a jury in a justice’s court 
the jury retired at 10:30 p. M. on Saturday, and returned their verdict at 7:80 a. m, 
Sunday: Aeld, that it was the duty of the justice to render judgment immediately 
upon the receipt of the verdict. — Thompson v. Church, Sup. Ct. Neb., Qhio L. Ji, 

ovember 23, 1882. 


— Execution before entry of judgment.—In California an execution may issue 
before the entry or docketing of a judgment. It is only necessary for a purchaser 
at a sule under such execution to show the judgment of a court of competent juris- 
diction, the execution issued and the sheriff’s deed, in order to maintain ejectment, 
The enforcement of a judgment does not depend upon its entry or docketing. The 
docketing is tor the purpose of creating a lien by judgment —— the real property 


of the debtor. — Los Angeles Bank v. Raquor, Sup. Ct. Cal., Am. L. Mag., Novem- 
ber, 1882. 


—— Former adjudication— Bar to subsequent suit — Requisites.—In order to con- 
stitute a former adjudication a bar to a subsequent suit, it must affirmatively 
appear that the matter in dispute in the latter suit was in issue and tried in the 
former suit. A general verdict and judgment in favor of defendant, on an issue of 
fraudulent alteration after the delivery of the note sued on, will not bar an action 
for the consideration for which the note found void was made. If, in a suit ona 
promissory note against the maker, the note is adjudged void on the ground of a 
material alteration, the holder may maintain a suit on the original consideration 
without returning, or offering to return, the note. — Eckert v. Pickel, Sup. Ct. Lowa, 
Ohio L. J., November 80, 1882; Rep., December 6, 1882. : 


— Void judgment. — A judgment against a defendant who has not been summoned 
and has not appeared in the action, is absolutely void, and proceedings thereunder 
may be prevented by injunction. — San Juan, etc., Co. v. Fitch, Sup. Ct. Col., Rep., 
November 22, 1882; Ch. Leg. N., December 16, 1882. 


—— Discharge in bankruptcy — Effect of. — A discharge in bankruptcy is no bar to 
an action on a judgment subsequently recovered. It is not material that the judg- 
ment was entered on a default taken before the discharge was granted. In suc 
an action the defendant may have the judgment vacated or its collection perpetu- 
ally restrained, but he must allege and prove fraud, imposition, mistake, or some 
other ground for equitable interference, and must excuse his omission to move for 
relief in the original action.— Revere Copper Co. v. Dimock, Ct. App. N. Y., 
N. Y. W. D., November 24, 1882. 


—See InJuncTION. 


JURISDICTION.— Suing United States — Bringing bill of review — Service of process.— 
Although as a general rule the United States cannot be sued without its own con- 
sent, a bill of review to reverse a judgment obtained by the United States is an 
exception to the rule; it may be sued out and prosecuted by the defendant therein, 
and process in such proceeding may be served upon the district attorney. — Bush 
v. United States, U. S. Cir. Ct. Dist. Oreg., Rep., Noveinber 22, 1882, 


—See Action; Equiry; Patents. 


LANDLORD-TENANT. — Repairs — Roof. — Plaintiff leased a store, the upper stories 
of the premises being occupied by different tenants. The roof was out of bie ay 
and water, during heavy rains, tame through the building and injured g of 
plaintiff. The landlord knew the condition of the roof. Held, that in the absence 
of express agreement to repair, the landlord was not liable for the injury to the 
goods. — Krueger v. Farrant, Sup. Ct. Minn., Rep., November 22, 1882. 


Lise. — Newspapers — Privileged matter. —It is matter of privilege to call public 
attention to the act of a judigial officer in ordering a person into confinement 
without a charge against him, or in requiring bail in an amount which, considering 
the prisoner’s probable means and position in life, he is unable to pay; these are 
violations of the most important guaranties of constitutional freedom, and are 
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matters of public concern. — Miner v. Post and Tribune Co., Sup. Ct. Mich., Ohio 
L. J., December 14, 1882; Rep. December 20, 1882. 


Limrrations. — Foreign corporations — Non-residents. — A foreign corporation that 
by the laws of a State within which it comes on business can sue and be sued, is not 
a non-resident in the sense that would prevent it from setting up the statute of 
limitations as a defence; and section 2633 of the Code of Iowa, that provides that 
“the time during which a defendant is a non-resident of the State shall not be 
included in computing the period of limitation,” has no reference to such a case. — 
McCabe v. Illinois Central R. Co., U. S. Cir. Ct. North, Dist. Iowa, Fed. Rep., 
November 21, 1882. ; 


— See PARTNERSHIP. 
Manpamus. — See Practice. 


MarrieD Woman. — Vendor's lien — Rate of interest. — Where a married woman, 
with the consent of her husband, buys land and gives her promissory notes for part 
of the purchase-money, and a lien is reserved in the deed of conveyance for pay- 
ment of the notes, such lien may be enforced against the land though the notes Se 
void as against the woman personally. In such case the grantee is not entitled, by 
reason of her coverture, to have the sale set aside and the purchase-money already 

id refunded, though consenting to account for rents and profits, nor will she or 
er husband be allowed for permanent improvements erected by them. In such 
case, also, in a State where, by contract, interest above the ordinary legal rate may 
be stipulated for, such interest may be recovered upon the vendor’s lien if agreed 
to be given in the notes for purchase-money. — Bedford v. Burton, Sup. Ct. U. S., 
Rep., December 20, 1882. 


— Note of married woman— Charging her separate estate. — To give vitality to a 
note of a married woman which does not in terms charge her separate estate it 
must appear by evidence aliunde the instrument that it was made in her separate 
business or for the benefit of her separate estate. The fact that she owns aseparate 
estate is not sufficient. — Saratoga Co. Bank v. Pruyn, Ct. App. N. Y., N. Y. W. D., 
December 1, 1882. 


—See HusBanpD AND WIFE. 


Mecuantc’s Lien. — “ Owner or reputed owner” — Omission of owner’s name fatal. — 
A contract between A., the owner, and B., provided that B. should erect nine 
houses on A.’s land, and that A. should thereupon convey to B. seven of them as B. 
should select. A mechanic's lien was filed by a material-man against all the nine 
lots and houses erected on them, naming the builder as “‘owner, or reputed owner 
and contractor,”’ with notice to four others as terre-tenants, among whom was the 
real owner, who, however, was not named as such. Held. that the lien wds fatally 
defective by reason of this omission, and a non-suit was rightly entered. — Stein- 
er, Sup. Ct. Pa., W. N. C., November 23, 1882;, Rep., December 


MisTaKE. — Money paid under — Recovery. — Where a party has charged more 
than he is entitled to and obtained the money so charged through the inadvertence 
or mistake of his debtor, an action will lie to recover the over-payment without 
previous demand and notice. It is otherwise where the money is paid through a 
eo mistake. — Sharkey v. Mansfield, Ct. App. N. Y., N. Y. W. D., December 


MortGacE. — Capacity of mortgageor.— When a person evinces usual knowledge of 
affairs, and ordinary memory and tact and ability in matters of business, although 
affected by paralysis, he is not so imbecile or unsound of mind as to be unable to 
execute a mortgage on his real estate in favor of a firm for a debt due such firm, 
and subsequently to execute a second mortgage in favor of a member of such firm 
for moneys advanced, and a contemporary agreement that all payments from any 
source, including the real estate mortgaged, should first be applied to the satisfac- 
tion of the homestead mortgage, in the absence of proof to that effect, will not be 
inferred. — Peake v. Van Leuven, Sup. Ct. Iowa, N. W. Rep., November 18, 1882. 


~ 
ton 
urt 
J, 
er 
it. 
he 
ty 
n- 
ly 
of 
a 
n 
A, 
r 
YUM 


140 DIGEST OF RECENT CASES. 


MortTGaGE — Continued. 


—— Foreclosure — Assignment. — Where, during pendency of the suit, plaintiff, 
assignee of the mortgage, by a proper conveyance quit-claimed the mo 
premises to defendant, the mortgageor, and thereb 
re ae sought to be foreclosed in this action: Aeld, that whatever interest in 
this land the plaintiff, as assignee of the mortgage held, the whole of it was con- 
veyed to the defendant by the quit-claim deed, and the mortgage, as such, was 
— a ag pa 7 and the right of foreclosure gone. — Mason v. Beach, Sup. Ct, 
Wis., Wis. Leg. N., November 30, 1882. 


—— Rights of mortgageor — Income of mortgaged property. — A company indebted to 
its employees prior to the appointment of a receiver assigned to a creditor certain 
drafts drawn upon various corporations for the approximate amounts of their 
various indebtedness, and after the appointment of a receiver gave to said creditor 

drafts upon the same corporations for the actual amounts due. Held, that the 

mortgageor had the right to pledge or assign such drafts, being assets, to secure the 
creditor, and the assignment of the later drafts was but the consummation of the 
previous agreement, and was valid, and passed title to the creditor; that the 
mortgageor, at the time of the appointment of the receiver, was largely in debt to 
its employees, and that the mortgugees advanced the sums necessary to pay off these 
debts, would not give them the right to the proceeds of the drafts as inst the 
creditor. — Young v. Northern Illinois Coal-and Iron Co., U. 8. Cir. North, 
Dist. lll., Fed. Rep., November 21, 1882. 


—— Railroad mortgage — Foreclosure — Preferred claims. —On a bill by trpstees 
to foreclose a consolidated mortgage, where there had been prior mor 
on different parts of the consolidated road, the net earnings of the road are to 
applied primarily to payment of the employees of the company, and of the amounts 
due for supplies and materials furnished; and if, instead of making these payments, 
the earnings are directed either to the payment of what is due to the mortgagees, 
or for improvements or betterments placed upon the road, that constitutes a valid 
claim against the corpus, the property in the hands of the court, which it is the 
duty of the court to see enforced. —Calhoun v. St. Louis and Southeastern R. Co., 
U. S. Cir. Ct. Dist. Ind., Fed. Rep., November 28, 1882. 


—— Foreclosure — Error in — Waiver. — The error of an absolute foreclosure of the 
right of redemption, without allowing fifteen months for that purpose by the decree, 
is not waived by the failure of the deleedend to tender the redemption money within 
that time, when the case is brought to the U. 8. Supreme Court by an appeal 
taken within the two years allowed by the act of Congress. — Mason v. North- 
western Mutual Life Ins. Co., Sup. Ct. v. S., Ch. Leg. N., December 16, 1882. 


—— Validity — Deed reciting mortgage estoppel.—A grantee accepted a deed of 
conveyance containing the following covenant: ‘*The premises hereby conveyed 
are free from all incumbrances except a mortgage” to A. B. The deed was not 
made subjecttosuch mortgage. Held, the grantee was not estopped, as against a party 


claiming under the mortgage, from denying its existence or validity. — Calkins v, 
Copley, Sup. Ct. December 20, 1882. 


—— Mortgagee in possession — Subsequent mortgagee — Rights of subsequent assignee 
in bankruptcy — Tax-deed as evidence. — Possession taken by a mortgagee, with 
mortgageor’s consent, after foreclosure and sale of the mort, d premises, and exe- 
cution of a sheriff’s deed to the former as a purchaser at the sale, does not consti- 
tute him a mortgagee in possession with the right to retain the same until his debt 
is paid. The foreclosure of a prior mortgage lien upon real property without mak- 
ing a subsequent judgment lien creditor a party, in no wise affects the rights of the 
latter, and a sale under his judgment conveys the legal title to the purchaser, not- 
withstanding a previous sale of the same premises under the decree of foreclosure. 
The rights of the purchasers under said sales, respectively, are not affected by 
proceedings in bankruptcy against the mo r and judgment debtor, com- 
menced after the last of such liens attached to the premises, and the assignee 
in bankruptcy may have the proceedings to enforce the same transferred to the 
court in which the bankruptcy proceeding is pending. A tax-deed, although 
regular on its face, offered in evidence by a party, together with the assessment 
and delinquent tax rolls upon which it is based, and which disclose a state of 


satisfied and discharged the 
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facts which demonstrate its invalidity, is properly rejected.— Dehashment v. 
Sellwood, Sup. Ct. Oreg., Daily Oregonian, November 1, 1882. 


— See Equiry; RicuTs. 
MorteaGE ( CHATTEL ). — Right to take possession and preclude execution creditor — 


Notice. — Where by the terms of a chattel mortgage, the mortgagee had the right 
at any time, even before the maturity of the note for which the mortgage was given 
as security, to take possession of the goods and foreclose the mortgage, he may 
assert that right when the property is seized by a third party, and leave no 
interest in the mortgageor subject to execution. A written demand, duly served 
upon the officer seizing on execution, that the goods be returned to the place 
whence they were taken, was a sufficient indication that the party claiming the 
goods intended to foreclose his mortgage thereon, and sufficiently evinces the 
purpose of plaintiff to claim his right of present possession and foreclosure pro- 


vided for in the mortgage. — Wells». Ghasnmen Sup. Ct. Iowa, N. W. Rep., Novem- 
ber 18, 1882. 


— Possession of property — Mortgagee’s right to Replevin. — Where, under a chat- 
tel mortgage, the property is to remain in possession of the mortgageor until default, 
or until the mortgagee “‘ deems himself insecure, ” the mortgagee may by replevin 
obtain possession of the property when he deems himself insecure, and the prop- 
erty upon his demand has been refused.— Werner v. Bergman, Sup. Ct. ee. 
Rep., December 6, 1882. 


Moruat Benerir Associations. — Of charter and by-laws — Life insurance — To 
whom payable — Absence of directions on part of assured. —K., at his death, was 
a member of an association whose object was “to provide and maintain a fund for 
the benefit of the widow, orphan, assignee or ave of a deceased member.” 
By one of the by-laws if a deceased member had no legal representatives the 


money they would have been entitled to was to become the property of the 
association. Another by-law provided that ‘no change of beneficiary can be 


made or .recognized until submitted to and approved by the board of direc- 
tors.”” R. had joined the society in the lifetime of his first wife, and named her as 
the beneficiary; she dying, he married again, and died intestate, without having 
notified the association of any change of beneficiary. Three separate claims were 
made to the fund. First, by the representatives of the first wife; second, by the 
representatives of the husband; third, by the surviving widow. Held, that the 
language used by the husband in designating his first wife as the beneficiary must 
be interpreted as meaning only in case she survived him, and as she did not, her 
representatives were not entitled; that the “legal representatives’ in the clause 
“that where the deceased member has no legal representatives the money shall 
become the property of the association, ” are those who are legal reprasentatives 
in the contemplation of the charter and by-laws, to wit: the people there enu- 
merated, ‘the widow, orphans, heir or legutee,”” etc. That in the absence of any 
direction by the deceased, the order in which the parties to be benefited are 
named in the charter and by-laws is the order in which they are entitled to the 
fund, viz.: the widow, then the orphan, then the heir, etc., and therefore the widow 
was entitled to the fund. — Masonic Mutual Relief Assn. v. McAuley, Sup. Ct. Dist. 
Columb., Wash. Rep., November 15, 1882. 


— Default in payment by member — Estoppel — Invalid assessment.— A party 
to whom a certificate of membership in an aid union had been duly issued, subse- 
quent to a default in payment, and who thereafter had been twice assessed as a 
member by the union, must be considered as entitled to the benefits of the union, 
although he had not paid the $1.30 required to be paid within thirty days after the 
presentation of his application. The issuing of the certificate and making these 
assessments estop the union, after his death, from setting up this default. A failure 
to pay an assessment levied on a member for a death which occurred prior to the 
date of his certificate, the assessment being contrary to the plain provisions of a 
by-law of the union, will not invalidate the claim of his representatives to ben- 


efits. — Roswell v. Equitable Aid Union, U. S. Cir. Ct. North. Dist. N. Y., Fed. Rep., 
November 21, 1882. 


— Order by supreme lodge— Assessments — Subordinate lodge.— The supreme 
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lodge of a benevolent order made an order shortly before the death of the insured 
that any subordinate lodge which should fail to forward assessments within thi 

days from the reception of notice should stand suspended, and if a death shoul 
occur in such lodge during such suspension the benefit should not be paid. The 
subordinate lodge of which insured was a member was in default at the time 
of his death, but was restored shortly after. Held, that forfeitures are not 
favored by the law, and that the order meant only that the payment should be 
suspended during the default, which having been made good, the beneficiary was 


entitled to recover.— Supreme Lodge Knights of Honor v. Abbott, Sup. Ct. Ind, 
Ins. L. J., December, 1832. 


—— The constitution and by-laws of a “mutual benefit association,” organized to 
secure the benefit of life insurance to heirs of deceased members on the death- 
assessment plan, and which issues no policies, stand in the place of a policy; and 
where such constitution and laws contain no provision qualifying the right of 
recovery in case of suicide, the heirs of a member are entitled to recover the 
amount stipulated, irrespective of the mode of his death. — Mills v. Robstock, Sup, 
Ct. Minn., ins. L. J., December, 1882. 


——See InsuraNcE ( LiFe ). 


NEGLIGENCE — Street railroads — Alighting passengers. —The court can not rule as 
matter of law that when a street-car stopped, or was about to stop, at the signal of 
an alighting passenger, another passenger who wished to alight at the same time 
was guilty of negligence in not giving notice of his wish. When such other pas- 
senger in alighting while the car was stopped, or about stopping, was injured by a 


fall caused by the acceleration of the car: Aeld, that the question of contributory 
negligence was properly left to the jury. — Rathbone v. Union R. Co., Sup. Ct. 
R. 1, Rep., December 20, 1882. A 


—— Misleading train dispatch. — A railroad company is liable for damages resulting 
from a train order, sent by telegraph, which was so worded as to be subject to two 
constructions. The liability of a railroad company for injuries by one of its ser- 
vants to another depends upon their relative positions. It is not responsible when 
they are co-equal in power, unless the negligence is fixed upon the company or its 

nts superior to the injured servant, or not engaged in the same department. 
/here servants are of the same department, and one has authority to command 
the other, the company will be responsible for the gross negligence of the superior 
servant; and where the servants are not in the same department, but in the same 
common employment, the company is liable for their ordinary neglect. —McLeod 
v. Ginther’s Admr., Ct. App. Ky., Col. L. Rep., December, 1882. 
See RalLRoaps. 


NEGOTIABLE INSTRUMENTS. — Possession — Presumption of ownership— Rebuttal. — 
The possession of negotiable paper by an indorsee, whether past due or not, is 
ima facie presumptive evidence that he is the owner, and for value; and the 
Carden of proof to rebut this presumption is upon him who alleges any defect in 


the title. Butupon proof of fraud or illegality, the burden is shifted to the holder, 
and he must show that he received it bona fide for value. — Pugh v. Grant, Sup. Ct. 
N. C., Rep., November 22, 1882. . 


PartTNERSHIP. — New promise after dissolution — Limitations, statute of —A new 
promise by a partner after dissolution of the copartnership. to pay a debt against 
the firm, will not take the debt out of the statute of limitations so as to make his 
copartners liable, except when the partner so promising takes the stock in hand and 


becomes the liquidating partner. — Wilson v. Waugh, Sup. Ct. Pa., Pittsb. L. J., 
December 20, 1882. 


Breach of contract to — Damages.— An action at law may be main- 
tained for the breach of an executory contract to form a future copartnership. 
The wrongful refusal by a yy to a contract of copartnership to permit the firm 
to launch the partnership business, is ground for an action at law by the injured’ 

rty. If the damages from a breach by one party of a covenant or stipulation in 
the partnership agreement belong exclusively to the other partner, and can be 
assessed without taking an account of the partnership business, an action at law 
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be maintained by the injured partner for such damages. — Hill v. Palmer, 
Sup. Ct. Wis., N. W. Rep., Decembe: 2, 1882. 


— Debt — Representative — Limitations — Foreign corporation. — The representa- 
tive of a surviving partner may recover in a court of equity his part of any sum 
due upon an accounting where the other partners are incapacitated or refuse to 
join in the suit. Under the provisions of the N. Y. Code of Civil Procedure, ac- 
tions on the ground of fraud, where the substantive relief sought is a money ju 
ment, must be brought within six years from the time the fraud was commit 
A foreign corporation defendant can not avail itself in the Federal court of the 
statute of limitations of the State. — Kirby v. Luke Shore and Michigan Southern 
R. Co., U. S. Cir. Ct. South. Dist. N. Y., Rep., December 13, 1882. 


— Real estate purchases with purtnership funds in name of one partner — Prior 
liability for firm debts. —The firm purchased real estate with partnership funds, 
the title being taken in the name of B. The firm became insolvent, and the real 

roperty was sold to T. for a firm debt, and afterwards sold to the wife of B. 
While the title was in the name of B.,:certain transcripts of judgments against B. 
were filed in the district court, and executions issued thereon, which were levied 
upon the real estate in question as the property of B. In an action by the wile to 
enjoin the sale: Aeld, that partnership property, in cuse of insolvency, was not 
liable for the individual debts of the members of the firm until the partnership 
debts were satisfied, and that the anmeent was not a lien. — Bowen v. Billings, 
Sup. Ct. Neb., N. W. Rep., December 23, 1882. . 


Patents. — Pleadin F sang use — Names of witnesses — Anticipating device — 
Infringement — Pleading. ~ Only the numes of those who have invented or used 
the machine or improvement alleged to anticipate a patent, and not of those who 
are to testify touching its invention or use, are required to be set forth in an answer 
making such a defence. In order to defeat a patent on the ground of prior use it 
must appear that the anticipating device was in distinct form, and so far perfected 
as to have been capable of practical use. To allow testimony, on the part of the 
defence, to show that the machine used does not infringe the patent of complainant, 
the answer should deny such infringement specifically; but if, by stipulation filed 
by counsel before tuking testimony, it is agreed that defendant may put in testi- 
mony to show that there was no infringement, the court will not entertain an 
objection to such testimony. — Allis v. Buckstaff, U. 8. Cir. Ct. East. Dist. Wis., 
Fed. Rep., November 21, 1882. 


— Experimental devices — Reissues. —Evidence of similar devices, merely experi- 
mental, will not defeat a patent, though prior in point of time, nor will prior 
unsuccessful experiments, Which in part suggested the construction which the 
ae pone adopted and perfected, defeat the patent. Although the owner ofa patent 

ad the right to claim a combination in his reissue, the claim cannot be extended 
to the sole right to the use of a partof the combination. The court will so protect 
a patented combination as not to allow it to be defeated by a mere substitution of 
rts performing the same functions. — Whittlesey v. Ames, U. S. Cir. Ct. North. 
st. fi. Fed. Rep., November 21, 1882. 


—— Priority — Experiments at the request of another ion. — Where experiments 
which produce a result which is mantel ave been carried on at the request of a 
person who hus previously caused experiments to be made in hopes of obtaining the 
same result, but which have not indicated it, the patentee’s claim of priority is not 
destroyed by the fact that the prior experiments had been made, and that his were 
a continuation thereof.— Damon v. Eastwick, U. S. Cir. Ct. East. Dist. Pa., Rep., 
November 22, 1882; Fed. Rep., November 28, 1882. 


—— Reissued patent — Pleading. —A plea to a bill to restrain the infringement of a 
reissued patent, setting up that the original patent and the reissue were for different 
devices or inventions, and that the claim in the reissue was unlawfully expanded 
so as to embrace improvements c.vered by other patents, issued subsequently to 
the original = to the reissued patent, and therefore that the reissue is void, 
is properly filed. Such allegations are proper matter for a special plea. — 

Hubbell v. DeLand, U.S. Cir. Ct. East. Dist. Wis., Ch. Leg. N., December 2, 1882. 


144 DIGEST OF RECENT CASES. 


Patents — Continued. 


—— Reissue— Not valid — Restriction of invention.— Where the claim ina 
was for “ bars, B, B, provided with interlocking knives, d, d, and o 


tent 
perating substan- 
tially in the manner set forth,” and the claim in the reissue was ‘in a saw-mill d 


the combination of knives, d, d, arranged to move past each other in oppedi 
directions and engage with the log substantially in the manner set forth:” held, 
that the claim in the reissue could not be sustained, as thereby the scope of the 
original patent was extended to an unauthorized degree. When the state of the 
art is such that the field of invention is circumscribed, the invention of a new 
patentee must necessarily be confined strictly to the description of the article as 


set forth, the specification and claims. — Neacy v. Allis, U. 8. Cir. Ct. East. Dist, 
Wis., Fed. Rep., November 21, 1882. 


—— Claims by reissue.— When the claims of an original patent are by 
a reissue expanded for the obvious purpose of covering the work of subsequent 
improvers, such claims are void. — Newton v. Furst and Bradley Manfg. Co., U. 8, 
Cir. Ct. North. Dist. Ill., Ch, Leg. N., December 16, 1882. 


—— Infringement — Injunction against members of association. —In a suit for the 
infringement of a patent the bill alleged that defendants were members of a 
copartnership in which the interest of each member was measured by the number 
of shares he held in the copartnership. Held, that the unauthorized use of a patent 


ay he agents of such association in its business was a use by each of the members, 
and eac 


was liable to be enjoined. — Tyler v. Galloway, U. 8S. Cir. Ct. North. 
Dist. N. Y., Rep., December 20, 1882, 


—— See Contempt; Courts. 


Practice. — Code pleading — Counter-claim. — Under the Missouri practice act, the 
defendant in action for a tort cannot, as assignee, set up as a counter-claim an 
unliquidated demand against the plaintiff arising on contract, and unconnected 
with the cause of action set forth in the petition. — Gentry v. Grand View Mining 
and Smelting Co., U. 8. Cir. Ct. East. Dist. Mo., Fed. Rep., November 21, 188 


2. 
—— Bill of exceptions — How composed.—1. Papers attached to a bill of exceptions, 
and to therein as annexed, exhibit A, exhibit ete., 
are sufficiently identified as parts of the bill, although not marked as exhibits in 
any manner. 2, A motion tor a new trial, and the record of the proceedings 
thereon, form no part of the judgment roll, unless made so by a bill of exceptions, 
and cannot be considered on appeal. 8. W. received $70 from a railroad com- 
ny, under a written agreement that it should be applied on any judgment for 
etl he might recover, in an action then pending, for the condemnation of a 
portion of his land for the use of the company as a track for its railroad. Judg- 
ment was afterwards entered, by consent, for $150 damages and $50 costs, in favor 
of W., which was paid, and the land condemned to the company’s use: held, 
that W. might defend, in an action afterwards brought against him by the com- 
pany, to recover said sum of $70, as overpaid by mistake, by alleging and 
proving that such judgment was entered in pursuance of a subsequent parol agree- 
ment, by which he was to receive the amount of such judgment, in addition to 
said sum of $70, previously received by him under the written contract; and that 
such defence does not violate the principle which forbids the admission of parol 
evidence to vary or alter the meaning of written instruments. — Oregonian R. Co. 
v. Wright, Sup. Ct. Oreg., Daily Oregonian, Portland, Oreg., April 19, 1882. 


Judgment of Court of Appeals of State overruling demurrer not reviewable. — A 
judgment of the Court of Appeals of a State overruling a demurrer, giving defend- 
ant leave to withdraw the demurrer and to answer, and remitting the proceedin 
to an inferior State court to be proceeded upon oe to law, does not termin- 
ate the litigation between the parties on the merits, and is not, therefore, such a 
final judgment as is reviewable in U.S. Supreme Court. — Bostwick v. Brinkerhoff, 
Sup. Ct. U. S., Morr. Trans., Vol. V., No. 1. 


—— Failure to file copy of application with pleadings — Removal of cause. — Failure 

to file a copy of the application with the pleadings will not sustain a demurrer. 
The time for filing an application for removal on the ground of non-citizenship is 
before or at the term, not when it may be first reached in its order for trial, but 
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when it is pomalty tiehie on its merits. —Contineptal Life Ins. Co. v. Kepler, 
Sup. Ct. Ind., Ins. L. J., November, 1882. 


— Mandamus proceeding — Rules of pleading. — A proceeding by mandamus is 
essentially a suit, and when issue is joined by the return, it mes in effect a 
civil action within the meaning of the statute, and as to forms and sufficiency of the 
general pleadings, must be governed and controlled by the same rules which pre- 
vail in all other civil actions. — State ex rel. Green Bay and Minnesots R. Co. v. Jen- 
nings, Sup. Ct. Wis., Wis. Leg. N., December, 28, 1882. 


— Replevin — Non-suit — Estoppel.—In an action to recover possession of per- 
sonal property, when the answer of one defendant admits plaintiffs title and the 
testimony shows that the other defendant made no claim to the property: Aeld, 
that there was prima facie evidence of title in plaintiff or that he had a right to 

ssion and that a refusal to dismiss was correct. When defendant moves for 
anon-suit or rests his defence on a question of law and does not ask to go to the 
ury, and his motion is denied, or the law held adversely to him, he is estopped 
m claiming on appeal that there were questions of fact which should fee 
been passed upon by the jury. —Dillonv. Cockroft, Ct. App. N. Y., N. Y. W. D., 
December 1, 1882. 


— Depositions — Failure of party to demand correction.— When a party fails to 
move before trial to have an error in a deposition taken on commission co 
he must be held to have assented to the mode in which the commission was execu- 
ted. — Wright v. Calbot, Ct. App. N. Y., N. Y. W. D., November 24, 1882. 

— Secretary of State— Claims allowed by — Rights of parties in collateral pro- 
pote wg A decision of the Secretary of State, upon a claim against the State, 
presented to him for allowance, is not conclusive upon the parties in « collateral 

roceeding. Such decisions are neither judicial determinations, nor invested by 
aw with the effect of such determinations. The presentation of a claim against 
the State, and its allowance by the secretary, do not constitute an account stated, 
so as to preclude an inquiry as to its correctness in an action at law, brought by 
the State, for a sum of money alleged to have been unlawfully allowed in such ac- 
count, and paid through mistake.— The State v. Brown, Admr., Sup. Ct. Oreg., 
Daily Oregonian, Portland, Oregon, April 16, 1882. . 


— See InsuRANcE (Lire). 


PrincrpaL - AGENT. — Buying on credit — Custom — Express authority. —In the ab- 
sence of express authority or a custom of the trade to buy upon credit, an agent 
who is furnished with funds to make purchases can not bind his principal by a pur- 
chase upon credit. If goods are sold to such agent upon credit, and are by bim 
delivered to the principal, the latter will not liable to the vendor unless he 
received the goods knowing them to have been bought on credit, or that hfe had no 
funds in the a of the agent, at the time, sufficient to pay for the goods. In an 
action upon contract for the purchase price of goods sold and delivered to the de- 
fendants through their agent, if the proof shows that the goods were not sold, but 
were merely held in store for the pone by the agent, and were by him after- 
wards delivered to the defendants, who converted them to their own use, there can 
be no recovery, unless the complaint be amended. — Kamarowski v. Krumclick, 
Sup. Ct. Wis., N. W. Rep., November 18, 1882; Wis. Leg. N., November 23, 1882; 
Cent. L. J., December 2. 1882. 


— Real estate agent — Extent of authority. — An authority to a real estate agent 
to sell real oe ery # is only an authority to find a purchaser, not to conclude and 
execute a contract binding his principal.—Ryow v. McGee, Sup. Ct. Dist. Co- 
lumb., Am. L. Mag., November, 1882. 


—Torts of agent in course of employment — Liability of principal — Evidence.— 
Where a clerk in the office of the superintendent of a corporation, whose duty it 
was to look up and — the evidence in suits instituted against the company for 
personal injuries received through the alleged negligence of the company’s serv- 
ants, offered a sum of money to a witness against the company for the purpose of 
suppressing or influencing his ys ld, that the act of the agent, although 
illegal and unauthorized, was within the scope of his employment, and the com- 
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pany was responsible therefor. A Lag ey is liable not only for the carelessness 
and negligence of his agent, but also for his wilful and malicious acts when acti 
in the performance of his duty. Held, that the evidence of such conduct on the 
rt of the clerk was adniissible, i}. 3 not a part of the res gest. — Chicago 
ity R. Co. v. McMahon, Sup. Ct. lil., West. Jur., November, 1862. 


—— See Eguiry. 


PruncipaL - Surety. — Bonds rey to secure any balance due— Dividend. 
Bonds were hypothecated by C. to S. on the agreement that they were to be held 
to the extent of $100,000 to secure any unpaid balance upon the account of the N, 
O. B. Association with S. The association became insolvent, and the unpaid bal- 
ance due to S. amounted to $195,315.63, and upon this a dividend of fifty per cent 
was received by defendant as trustee. Held, that it is immaterial to OC. how or b 
whom the balance is paid, so long as $100,000 remains unpaid; but if the divi- 
dends reduce the balance below the amount of the pledge the sureties are entitled 
to the benefit of the reduction, because upon payment of the debt they would be 
subrogated to the creditor’s lien upon the bonds. —Dumont v. Fry, U.S. Cir. Ct. 
South, Dist. N. Y., Rep., November 29, 1882. 


—See Bonps. 


Process. — Service of, on foreign insurance company. — The Maryland Legislature 
having required every insurance company doing business in that State to executea 
wer of attorney appointing an nt upon whom process might be served, to 
cove the same effect as if served on the company, and by the act defining 
** process”? to be any writ issued upon any action by any cuurt, Aeld, that a 
foreign insurance company, having executed such a power of attorney, has a 
to be “found” in the State as if it were adomestic corporation ; and that service of 
process of the United States Circuit Court on such an agent is valid, notwith- 
standing the suit may be upon a cause of action of which the State courts could not 
take jurisdiction, because of an act of the Legislature restricting their jurisdiction, 
in suits against foreign corporations, to cases where the plaintiff is a citizen, or the 
cause of action has arisen within the state. — Carstairs v. Mechanics’ and Traders’ 
Ins. Co., U. S. Cir. Ct. Dist. Md., Fed. Rep., November 21, 1882. 


RatLroaps. — Passenger— Injury on sleeping car —Who liable.— A passenger, by 
train of a railroad company, travelling in the coach of asleeping car company, ma 
properly assume, in the absence of notice to the contrary, that the whole train is 
under one management, and in such case, where he sustains injury by the neg- 
ligence of one in the employ of thesleeping car company, he may maintain an action 
against the railroad company. On proof of injury sustained by a passenger on a 
railroad train, by the fall of a berth in a sleeping car, and that the passenyer was 
without fault, a presumption arises, in the absence of other proof, that the railroad 
company is liable. — Railroad Co. v. Walrath, Sup. Ct. Ohio, Ohio L. J., December 
7, 1882; Cin. L. Bul., December 4, 1882. 


—— Child trespassing on platform — Liability of company. — A child between five 
and six years of not a passenger, without invitation from any one, went on the 
platform of the railroad company at a station and stood so near the track as to be 
struck and injured by a passing car. Held, that the child was a trespasser, the 
company owed him no duty and would not be liable for anything less than wanton 
or intentional injury. Unless the duty of protection is owed, the omission to fur- 
nish it is not negligence, and no liability is incurred therefor either to adults or 
children. — Baltimore and Ohio R. Co. v. Schwindling, Sup. Ct. Pa., Pittsb. L. J., 
December 18, 1882. 


—— Employer — Liability of— Risks assumed by employee — Contributory 
ligence.— The question of extraordinary risk to the deceased on the part of the 
defendant and ordinary care by the deceased does not arise merely because the in- 
jury in a particular case might possibly have been prevented by some different 
service. If the risk is an ordinary one the employer is not liable, even if the 
employee did use ordinary care. e fact that cars were loaded beyond the bum- 
pers was a very usual occurrence, and cars thus loaded could be successfully and 
safely coup! It was the duty of the plaintiff to show that the loading of the cars 
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complained of was an unusual occurrence which created an extraordinary risk; and 
upon his failure to do so, a direction to find for the defendant should have been 
given. — Northern Central R. Co. v. Husson, Sup. Ct. Pa. Leg. Int., December 
1, 1882. 


— Negligence — Damages. — Where it apes that plaintiff’s horses escaped 
through a breach in the railroad fence adjoining his pasture, and were killed by 
defendant’s cars, and that such defect was patent, and had previously existed for 
two weeks or more, held, presumptive evidence of negligence on defendant’s part 
in failing to repair the same. Interest on the value of property lost or destroyed 
through negligence may be properly included in the damages. — Varco v. Chi 
Milwaukee and St. Paul R. Bo Sup. Ct. Minn., N. W. Rep., November 25, 1 


— Laying track in streets — Ordinance — Limitation — Condition subsequent.— 
Where a city, by ordinance, granted to a railroad company the right to lay its 
tracks in certain localities, upon the express condition that such tracks shall be laid 
down and constructed within one year from the passage of the ordinance, otherwise 
the privileges granted should cease, etc., it was held that the license vested imme- 
diately so that the company might proceed to lay its track, and the license would 
be defeated by a failure, without excuse, to perform the condition. Held, further, 
that where the performance of the act was prevented, through injunctions, it was 
a sufficient excuse for a non-performance within the none limited by the ordi- 
v. C. and W. IL. R. Co., Sup. Ct. Ill, Ch. Leg. N., December 
9, 1882. 


— Negligence — Evidence. — Plaintiff, a detective employed by the company, while 
‘being transported over the company’s road, by its servants and by its authority on 
a hand-car, and while sitting on the rear end of said hand-car with his feet a 
down by direction of said servants, was struck in the heels by some planks whic 
were warped and sticking up four to six inches above the road-bed, and thereby 
permanently and seriously injured. Held, that in the absence of evidence tendin 
to show that this carriage was not furnished and tendered plaintiff by an authori 
agent of the company, this court must presume that it was so furnished and ten- 
dered. — Pool v, Chicago, Milwaukee and St. Paul R. Co., Sup. Ct. Wis., Wis. Leg. 
N., December 21, 1882. 


— Negligence —Signs at crossings — Statutory liability.—An Iowa statute (sect, 1288, 
Code} provided that at crossings of railroads over highways, the railroad company 
should erect a sign to give notice of the proximity of the railway and of warning to 
look out for the cars, and that upon ne: tien or refusing to comply, the compan 
should be liable for damages the erry reason of the neglect and refusal. He 
that such liability of the company was not absolute, and was dislodged by the con- 
tributory negligence of the injured party.—Field v. Chicago, Burlington and 
Quincy R. Co., v. 8. Cir. Ct. Dist. Iowa, Rep., November 29, 1882. 


— Railroad ticket — Title to — Scalper — Pennsylvania laws. — The title to a rail- 
road ticket passes by delivery to a bona fide holder, and he is entitled to demand 
the fulfilment of the contract of carriage represented by it. In Pennsylvania, by 
the Act of 1863, it is unlawful for a person, not authorized so to do bya railroad 
company, to sell its tickets, but the act confers no right upon the company to ques- 
tion passengers as to where or from whom they procured their tickets, or to eject 
them from its cars on suspicion that tickets were sold to them by a person not an 
authorized agent of the company. —Sleeper v. Pennsylvania R. Go., Sup. Ct. Pa., 
Rep., November 29, 1882, Pittsb. L. J., December 6, 1882. 


— Coenpation of public road — Duty to reconstruct highway — Indictment. —In 
Pennsylvania a railroad company, which takes a turnpike or public road for its cor- 
porate purposes, incurs the obligation to construct a substitute road within a reason- 
able time; anda failure to do so is a denial to every citizen of the State of the use 
of a public highway, and is a public nuisance, for which the company is liable to 
an indictment. The taking and appropriating of a highway is complete upon the 
location of the railroad, and that date is to be regarded in determining the character 
of the highway taken and appropriated by the company.— Pittsburg, Virginia 
and oo R. Co. v. The Commonwealth, Sup. Ct. Pa., W. N. C., December 
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Process — Continued. 
—— Contributory negligence — Child.— A child can not be adjudged guilty of con- 
tributory negligence, as a matter of law, unless so young as to impute negligence to 
the parent for allowing it upon the track at all; but the mere fact that a child of 
tender years was seen upon the track at or near the street-crossing, even when 
coupled with the fact that his father saw him going toward the track, is not enough 
to establish contributory negligence, as a matter of law, so as to authorize the court 
to take the case from the jury. —Johnson, Admr., v. Chicago and Northwestern 
R. Co., Sup. Ct. Wis., December 28, 1882. 


— See Damaces; MortTGace. 


REMOVAL oF Cause. — Suit pending — Application too late — Texas code. —In a suit 
pending at the time of the passage of the act of March 3, 1875, and thereafter tried in 
the State court, wherein judgment was rendered and the cause carried to the 
Supreme Court of the State, the application for removal by new parties defendant 
comes too late, unless the making of the new parties was in effect the institution of 
a new suit. Under the provisions of the Revised Code of Texas, if a party holdi 
a deed in trust of a railroad company sells out the road-bed, track, franchise, po | 
chartered powers and privileges of such company, a suit pending against such com- 
pany does not thereby abate, and subsequently making the directors of such defunct 
company parties to such suit is merely a continuance of the original suit, and the 
application of such directors to remove the cause into the Circuit Court, made after 
two trials and judgments, and two appeals, comes too late. — Shirley v. Waco Tap 
R. Co., U. 8. Cir. Ct. North. Dist. Tex., Fed. Rep., November 14, 1882. 


—— Jurisdiction of State court — Failure to file transcript. — Upon the filing of the 
tition and bond required by the statute — the suit being removable — the juris- 
ictioh of the State court absolutely ceases, and that of the U. S. Circuit Court 
immediately attaches, in advance of the filing in the latter of the transcript from 
the former. All orders thereafter made in the State court are coram non Pg 
unless its jurisdiction is, in some form, actually restored. A failure to file the 
transcript within the time prescribed by the statute does not have the effect to 
restore the jurisdiction of the State court. — National Steamship Co. v. Tugman 


ugman, 
Sup. Ct. U. S., Ch. Leg. N., Yecember 9, 1882; Rep., December 13, 1882; Cent. 
L. J., December 8, 1882. 


— Courts — Suits removable. — A board of county commissioners of a county 
created by the laws of the State of Nebraska, is in no just or proper sense a court 
within the meaning of the removal acts of Congress; and a mere claim against a 
county for right of way for a public road, while the same is pending betore the 
county bend, does not constitute a suit within the meaning of the said removal 


fel v. County of Colfax, U. 8. Cir. Ct. Dist. Neb., Fed. Rep., December 


—— Indispensable parties — Garnishees. — Although certain defendants were made 
er to a bill in equity on the allegation that they were indebted to the principal 
efendant, and thus became real parties to the suit, yet it does not follow that they 
are indispensable parties to the controversy. —Doford v. Mehaffy, U. S. Cir. Ct. 
West. Dist. Tenn., Fed. Rep., December 19, 1882. 
—— See Practice. 


Rep.evin. — See Practice. 


Riparian Ricuts. — Inundation— Damages.— One owning land abbutting on a 
river through which a creek flows and empties into the river, may, as against pro- 
prietors on the opposite side of the river, change the channel and mouth of the 
creek upon his own land and for his own protection or convenience, if, in so doing, 
he exercises reasonable caution not to injure the rights of others. When suc 
change is made, and a levee on the opposite side is broken and washed away by an 
unusual flood, whereby crops growing on adjacent land are destroyed, it is damnum 
sine injuria, notwithstanding a sand-bar in the river at the new mouth of the creek, 
may have contributed, in some degree, to the — — Cincinnati, Hamilton and 


Dayton R. Co. v. Carr, Sup. Ct. Ohio, Ohio L. J., November 30, 1882; Cin. L. 
November 27, 1882. 
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_— Obstructing navigable river. — Plaintiff sued for damages resulting from obstruc- 
tions in a navigable river by defendants,whereby plaintiff was prevented from 
floating logs down such river, and defendants set up as a counter-claim that said 
river being tortuous, they had cut a canal from one bend to another therein, and 
so facilitated and cheapened the floating of logs down such river, and for the use 
of such canal and men employed by defendants, plaintiffs were indebted to them in 
acertain sum; held, that as to the use of the canal the defendants must be held to 
have dedicated it to the public, and that they could not charge plaintiff therefor; and 
as to the charges for the men, they did arise out of the transactions set up in the 
complaint, and such a counter-claim could not be sustained. — Weatherby v. 
Meiklejohn, Sup. Ct. Wis., Ohio L. J., December 7, 1882; Rep., December 13, 
1882. 


— Police power — Levees — Rights of riparian owner. — The State, in the exercise of 
her police powers, has the exclusive right to determine the propriety, location, and 
mode of building levees within her borders. After she has thus decided and has 
contracted for the public enterprise, a citizen, riparian owner, on whose land the 
levee is about to be built, cannot require that it be constructed differently. In case 
of non-compliance with his demand by the board of public officers in charge of the 
work, and in the event of subsequent damages sustained by him, he can not hold 
the State liable either for compensation, as for property taken for public purposes, 
or for the injury sustained by him in consequence of the destruction of the same. 
z is ocr absque injuria. — Bass v. The State, Sup. Ct. La., Rep., December 

, 1882. : 


SaLe.— Ownership of property — Notice. — Plaintiffs sent merchandise to 5S. to sell 
forthem. S. arranged with defendants to make the sale, but said nothing as to the 
ownership. After the sale S. éalled for an account, saying the goods were on con- 
signment and that defendants had been so informed. Thereafter defendants 
rendered an account applying a portion on an old debt due from S. and acknowl- 
edging a balance; Aeld, that the circumstances were such as to put defendants on 
inquiry and deprive them of any “ey founded on a belief that S. was the sole 

rincipal with whom they were dealing. — Wright v. Cabot, Ct. App. N. Y., N. Y. 
W. D., November 24, 1882. 


SuerirrF.—See ExEcurion. 


TaxaTIon. — Compulsory payment — Recovery of amount so paid.— A payment of 
taxes is not compulsory, when it is not made under any duress of person or goods, 
or under any impending danger of seizure or sale of property; or where, before a 

‘warrant directing a levy can be issued, the party against whom the tax is charged 
is entitled to a day in court. Where there is a compulsion actual, present, poten- 
tial in inducing the payment by force of process available for instant serzure of 
person or property, and the demand is really illegal, there the party by giving 
notice of the illegality and his involuntary payment can recover the money so 
paid. Where the payment is voluntary, a protest with notice of an intent to re- 
claim is not sufficient to sustain a recovery, and a protest is of no avail except in 
the case of payment made under duress and coercion.— Peebles v. Pittsburg, 
Sup. Ct. Pa., Pittsb. L. J., November 22, 1882. 


— On premium on United States bonds. — The premium upon United States bonds 
is not assessable for taxation; the objection to such taxation is the same as that to 
the taxation of the bonds themselves, that is that the Federal government would be 
affected by such a burden in negotiating its loans. — The People ex rel. Leonard 
v. Board of Commissioners, Ct. App. N. Y., Rep., November 29, 1882. 


—— Personal property of non-residents — Executor — Massachusetts Gen. Stat., ch. 12, 
sect. 20. — Secmeal property of a deceased inhabitant of Massachusetts is not taxable 
under Gen. Stat., ch. 12, sect. 20, after the appointment of an executor and before dis- 
tribution, when the property is not within the commonwealth, and neither the execu- 
tor, nor any person having an interest in or right to receive the property, has a domi- 
cile or residence there.— Dallinger v. Rapello, U. S. Cir. Ct. Dist. Mass., Fed. 
Rep., November 28, 1882. 


— Corporations — Capital stock — Shares of stock — Taxes on capital stock of for- 
eign corporations doing business in Ohio. —The power of taxation on the part of a 
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Taxation — Continued. 


State is necessarily limited to subjects within its jurisdiction. These are pe 
propérty, and business. The purchase of oil in Ohio by a foreign corporation for 
its refineries without the State, does not construe a doing of business within the 
State so as to authorize the levying of taxes upon said corporation. Maki 
such purchases by a foreign corporation and the employment by it of certain per 
sons in the State to transact a portion of its business there, does not of itself bri 
all the property or capital stock of said corporation within the jurisdiction of the 
State so as to render them liable to taxation under the provisions of the Ohio 
Statutes. A corporation holding shares of stock in other corporations is taxable 
in respect of said shares only in the State of its domicile. —The Commonwealth », 
Standard Oil Co.; Standard Oil Co. v. The Commonwealth, Sup. Ct. W. N, 
C., December 14, 1882. 


——See Constiturionat Law. 


TrapE-Marks. — Numbers — Words — Resemblance — Intent to deceive. — Numbers 
constitute a lawful trade-mark when they indicate origin or proprietorship, and 
are used in combination with words and other numerals. The words “homeo- 
es specifics,” standing alone, can not be appropriated as a trade-mark; but can 

e when used in connection with serial numbers. If the resemblance is such as 
not only to plainly suggest an intention to‘deceive, but is calculated to mislead the 
public, who are purchasers of the article, and thus to injure the sale of the goods 
of the proprietor of the original device, the injured party is entitled to redress, — 
Humphrey’s Specitic Homeopathic Medicine Co. v. Wenze, U. 8. Cir. Ct. Dist, 
N. J., Fed. Rep., December 19, 1882. 


SratTuTrE oF Fraups. — Contracts not within —What is not interest in land.—A., 
having the refusal of a certain farm, agreed with B. to procure a conveyance 
thereof to him, on condition that A. should receive a certain proportion of the 
profits to be made upon a re-sale by B. _B. subsequently resold the property at an 
advance, taking notes in part payment of the purchase-money. Before the notes fell 
due, the proportion of the profits not being paid to A., he brought suit to recover 
it. Held, that the contract was not within the statute of frauds, and that the suit 
~~ ae ay brought. — Benjamin v. Zell, Sup. Ct. Pa., W. N. C., Novem- 

er 23, 1 


—— Railroad contractors — Contracts with merchants to pay orders issued by sub-con- 
tractors, — Contractors to build a railroad agreed with merchants to pay orders and 
time checks issued by a sub-contractor is employees. Upon the faith of this 
agreement, and giving credit exclusively to the contractors, the merchants accepted 
and received such orders and time checks in exchange for goods. Held, that the 

romise of the contractors was not within the statute of frauds. — West v. O’ Hara, 
up. Ct. Wis., N. W. Rep., November 18, 1882. 


SroppaGE in Transitvu. — Vendor's rights. — Plaintiff sold a car-load of lumber to 
T. & V. on credit, and shipped the same to them, but they refused to pay the 
freight charges thereon, and the lumber remained in possession of the agent of the 
railroad. T. & V. became insolvent, and certain writs of attachment were issued 
againstthem. The agent of one of the attaching creditors paid the freight cha 
on the lumber, and a party who Aad been acting as the agent of T. & V. receipted to 
the railroad company, who notified the sheriff that they had no further claim upon 
the property, and it was thereupon levied upon by the sheriff, and by him removed 
from the car to the warehouse, owned by T. & V., near said car. Plaintiff tendered 
the amount of freight paid, and claimed the property. Held, that a vendor’s lien still 
existed; that plaintiff could exercise his right of stoppage in transitu, and was en- 
titled to possession of the lumber, but should refund the freight. The vendor's 
right to stoppage in transitu is not defeated by the arrival of the goods at the place 
of destination, but is only terminated by the goods passing into the actual or con- 
structive possession of the vendee. — Greve v. Dunham, Sup. Ct. Iowa, N. W. Rep., 
December 23, 1882. 


Suretysuir. — See Brits anp Norss. 


Trespass. — Reservation — Grave-yards. — Where the grantor of a lot, to be used as 
a burying-ground, reserved to and for himself and every member of his family the 
right and privilege of marking off and using a lotin the grave-yard for burial, 
this privilege is merely personal to the grantor and his family, and can not be 
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Trespass — Continued. 


assigned to a stranger. — Pearson v. Hartman, Sup, Ct. Pa., W. N. C., November 
93, 1882. 


Trusts. — Trustee in deed of trust —Good faith — Duties. — Where a trustee at 
the day of sale told the debtor that he would hold the sale open for a time to ena- 
ble the debtor to get a certified check to pay the incumbrance, good faith required 
him to wait, and a sale made in the absence of the debtor was a fraud on his rights. 
Where there were two blocks covered by the incumbrance, and the owner of one 
had paid her proportion of the mortgaged debt, it was the duty of the trustee in 
selling the property to protect her interest by selling the other block first, and 
endeavoring to pay the debt out of that before making sale of the property on 
which proportionate payment had been made.—Ventres v. Cobb, Sup. Ct. IIL, 
Ch. Leg. N., December 16, 1882. 


— Debtor and creditor — Deed in trust — Grantor’s benefit — Inalienability of 
income. — A person cannot transfer his own property to a trustee, and provide 
that the income thereof be paid to him semi-annually for life, ‘not by way of 
anticipation,” and thus prevent his creditors from securing their claims out of 
said income before payment, by a proper process therefor against trustee. — Pacific 
National Bank v. Windram, Sup. Jud. Ct. Mass., Rep., December 13, 1882. 


— Agreement by one trustee to pay money over to trustees void. — Where a lot of 
wheat is sold to B., G. and N., in trust, to be sold and the proceeds divided 
between B., G., N. and others, proportionately, according to the amount of their 
claims against the vendor, an ement between such trustees, whereby N. bu 
a large part of the wheat and agrees —the trust still continuing—to pay the 
whole of the purchase money to B. and G., to be disposed of by them in execution 
of the trust, is void. N. is entitled to the —" of said money equally with 
B. and G.— Goodman v. Northcut, Sup. Ct. Oreg., Daily Oregonian, May, 23, 
1882, Portland, Oreg. 


— Purchase of estate by trustee. — One standing in a fiduciary relation as trus- 
tee may, in the absence of fraud and acting in good faith, purchase an estate as to 
which such relation had attached, from another who has acquired a good title. — 
Welsh v. McGrath, Sup. Ct. Iowa, Rep., December 20, 1882. 


VENDOR AND VENDEE.— Chatiels —Change of possession — What delivery necessary — 
Nature of articles and circumstances of engl tape in the possession of 
personal property, which the law requires in case of a sale to render the same effec- 
tual as against subsequent execution creditors of the vendor, varies with the nature 
of the articles sold, the character of the parties, and the intended use of the 
property. No such change is required as will defeat the fair and honest intent of 
the parties. — Crawford v. Davis, Sup. Ct. Pa., W. N. C., November 30, 1882; Leg. 
Int., December 1, 1882. use * 


Venpor’s Lizn.— See Marriep Woman. 


WILts. — Bequest — Vesting in interest —Vesting in possession.— A testator made 
the following bequest: I give to A. in trust for my son B. one thousand dollars, the 
interest to be used for his benefit until of lawful age, then the principal to be his 
or his heirs and assigns forever. The son B. survived the testator, but died during 
minority. Held, the property vested in B. upon the death of the testator. — New- 
berry v. Hinman, Sup. Ct. Errors Conn., Rep., November 29, 1882. 


—-Devise of non-ancestral real estate — Heir-at-law of Devisee.—A_ testator 
having executed his will giving, in trust for the benefit of his sole and only child, 
property consisting of non-ancestral real estate and personal property, and directi 
that “in case my said child should die without issue her surviving, then all an 
singular the property so devised shall pass to and vest in my heirs-at-law,” died 
leaving surviving him his said child, and also his wife, a brother and two sisters, 
who survived the child. Held, that upon the death of the child without issue, the 
widow of the testator succeeded to the Property, under the will, as heir-at-law of 
the testator. Weston, Exr., v. Weston, Sup. Ohio, Ohio L. J., December 14, 
1882; Cin. L. Bul., December 11, 1882. 


— Devise of real and personal property — Legacies—Charge on real estate. —D. 
devised ah bequeathed to M. ail his real pi and personal property, except 
what was thereinafter mentioned, and then bequeathed legacies to J. and G. Held, 
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WILLs — Continued. 


that the hagpaies were a charge on the real estate devised to M. —Bright’s Appeal, 
Sup. Ct. Pa., Pittsb. L. J., December 6, 1882. 


—— Devise to two — 4 estate — Joint tenancy — Construction of will.— A mere 
devise to two, as to “* William Joseph and Jobn A. Butler,” without more, would 
create a life estate in joint tenancy. But whether such a devise after a previous 
devise of the same property for life is to be considered a life estate merely, or an 
estate in fee, or a joint tenancy, or a tenancy in common is to be controlled by the 
intention of the testator as gathered from other parts of the will. Where the 
context of a will gives to language employed in one clause a particular meaning, 
the court will give the same meaning to the same language employed in another 
clause. — Butler v. Butler, same v. Byrne, Sup. Ct. Dist. Conn., Wash. L. Rep., 
December 6, 1882. 


—— Construction of — Legacy — Debt. — A testator by his will directed that all notes, 
etc., which he held against his four children should be charged and deducted from 
their respective shares of his estate “except the judgment which I hold against 
my son A. B.” He further made provision for the division of his property equall 
among said children. Held, that it was clearly not testator’s intent to extinguis! 
and release the debt of his son A. B., but to provide that the same should be col- 
lected for the benefit of his estate. — Butz v. Butz, Exr., Sup. Ct. Pa., W. N. ©, 
December 7, 1882. 


—— Estates — Fee tail abolished — Syllabus. — H., a testator, devised a tract of land 
to his daughter, M. E., and her body heirs, but ordered that if she died without 
leavin sy eng the land should revert to his other heirs. M. E.’s title to the land 

assed to a stranger, in the lifetime of M.E., by purchase at a sheriff’s sale. M. 

., died, leaving children, who brought ejectment to recover the land. Held, that 
estates in fee tail have been impliedly abolished in Oregon. That M. E. took either 
a fee simple, or a fee simple conditional, defeasible on the contingency of her dying 
without children, with a limitation over by executory devise. — Rowland v. War- 
ren, Sup. Ct. Oreg., Daily Oregonian, April 27, 1882. 


—— Oreditors — Devise — Charge — Debts of devisees. — Where an entire estate is 
devised to sons “‘subject to all my debts and liabilities,” the creditors of the testa- 
tor are entitled to priority as to the creditors of the sons, who, after the death of 
the testator, used the property, as partners, and became insolvent and subsequently 
bankrupts. — Drake v. Ellman, Ct. App. Ky., Rep., December 20, 1882. 


—— Devise — Income — Inalienability. — A., having the entire right to dispose of his 
property, may devise the income thereof in trust in favor of B, and may provide 
that it shall not be assignable by him by anticipation, and shall not be subject to be 
seized by his creditors in advance of its payment to him; and a court of equity will 
not order the trustee to pay over future income to the creditors of B. on a bill filed 
for that purpose. — Broadway National Bank v. Adams, Sup. Jud. Ct. Mass., Rep., 
December 20, 1882. 


BI-MONTHLY LIST OF VALUABLE ARTICLES IN THE 
LAW PERIODICALS. 


Conflict oF MARRIAGE Laws, THe METHODS OF JURISPRUDENCE, ENGLISH PRo- 
CEDURE ON ForEIGN JupDGMENTS, CHURCH AND STATE ON THE CONTINENT. — 
L. Mag. and Rev., November, 1882, London. 


DISFRANCHISEMENT FROM Private Corporations. — Am. L. Reg., November, 1882. 
Exrcutrory Devises. — Am. L. Mag., December, 1882, 

FoaitIves From Justice. —Cr. L. Mag., November, 1882. 

MAINTENANCE. — West. Jur., November, 1882: 

i RIVILEGE oF WrrnesseEs. — Va. L. J., December, 1882. 


